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for the application of the maxim res ipsa loquitur, and that, the
defendant not having shewýn that the car left the track witholit

negigeceon its part, the plaintiff is entitled to judgment.
1 eannot agree with this contention. Had the' plaintiff chosen

to reaqt his case upon shewing the derailing of the car and couse-
quent injury to the automobile, 1 think the case would have been
broughit within the rmie; but the plaintiff went further and chose
to assigni a qpeifle cause for the derailing. This, I think, re-
lievvs thie (lefendant from the general obligation; and1 the defen-
dant satisfied the onuq resting upon it wvhen it shewed that the
aecide-nt did not hiappenl by rea.son of the cause alleged; for the
refusai of the' jury to find the negligence set up by the plaintiff
is equivalent to a linding that it did not exist.

Neithier counsel hans referred mie 10, any case throwing light
on tis precise problemi; but 1 find in White on Personal Injuries
on R#,ilroadsg the statemient that proof of a derailmnent of a train,
togethier wvith the resulting injury fronm siwh cause, is generally
hlil to establishi a prima faeie case of negligence; but this state-
nient is qualified at para. 615, by the sïtatemneut: "If the evid-
encee or theo plaintiff goes furthier and s1hews the cau-se of the' de-
railment, and this developes 10 be dueý 10 a condition which would
not render the' railroad comnpany liable, thien the prima fae
cas.,e of tht' plaintifl is oeoeand the saine resuit follows asý
to a righti of re(ovvryý based on a specific. -round onnehgec
whivih ihl ldxe fatils4 to est.ahish", A fort.iori mnust this be .9o
whiere it, is shewnvi that thie cause of derailmnent alleged did not

I thiink the action fail1s, and shoffld he dismnissed.
A vrosaration was brought b 'y the street railw'ay eompan'y to

recover for the damnage done to the street ear. This action like-
%vise l'ails, sund I se no rea-son whyv costs shlould not follow the
vnt in peh case.
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Hl MIKEY.

Wý,ill -Cons.trucetio% - equiest for Beme fit of Son an<1 Son's
Widw-Datkof Son ini Lifetimne of Test ator-Righit of

Widowi-Provision for Abatemnent.

Motion by the exeeutor and the widow of James lliekey, de-
ceamed, uipon'or-iginating notice, for an order determining a ques-
tion arising uipon thc construction of the will of the deceased.


