
was ilO suggestion that the number of ballots founld at the
polis was flot c orrect, amd, that being so, 1 do0 not think it
would have beeni right to Isallow the votes if nou>ie of tlhem
had been iniitlialledl. Ilowever that ia be, 1 think they
were sufficiently initialled withiu the rnaIngIIIM of the

A ballot. 'No. 3438, at Wood and Medora 17. whichf had
a sinail pencil marking thereen, which xnighit be taken for
the letter "e," was allowed by the deputy returning officer,
and 1 am~ unable to say lie was wrong in allowviug it for
Bridgland.

Both parties have been partly auccessful iu the appeal.
1 think it is not a case for costs.

STREET, J. JULY 9THI, 1902.
TRIAI-

GILLETT v. LMDN
Trade Mark- <Jram Yea4iq "rtcUn-qds<of RiJA# by

Action to> restralu defendauts f romi fifringlwg a trade
mark registeredl in 1877 as " Gillett's Creai Dry Ilop
Yeart," and the sale of goods under thename "esyCreain
Yeast " as calculiated to deceive purchasers, and ]ead theui
to believe that thiey were purchasing the plaintiff'a yoaat.

C. A. 'Maýsten and J. I. Spence, for plainiff.
F. C. Coýolçe, for, defendants.i
STREET, J. :-I arn of opinion that the words '«cream

yeast" are not the proper subjèct of a trade mark, being
commron words of description: Partlo v. Todd, 14 A. R.
44-4, 452; Provident Chemical Works v. Canada Chemnieut
Co., 2 0. L. R. 182, 185.

Thie plaintiff must, therefore, fail upon the brnd of
hi8 case whîcb depends upon his ownership of the regi8-
teredl trade iark. 1 thînk, hiowever, that lie is eýntitlod to
succued upon theù irround that is yeast had long ago acquired
a reputation lu the market under the naine of " creanm
yeast," anud that Dnrne IsIis property as against other por.
sous seeking to use it for the puirposeý of selling other goods
of the sanie haracter: Kerly ouTrade Mairks. 2ud ed., p. 47,-
The evidencee that he hand not for somne years hefore 1901l
sold many boxes of the article dloes not shew au abndfon-
ment of the riglit to use the narne in counection with theý
,g*oda, for lie has always been prepared te furnish it ini thxe


