
1t~ ýUili(eeiy explains the nature o>f the proposed evideuce,
and states that bc Iîid no way of discovering this evidence
before the( trial. It was argued with iiiiich confidence that
Ride 491 (loi-, not apply to the prescrit case, but tiratist is
governed by Rtule 498 (3). WVhatever may bc the view whiieh
Ultirnaftely prevails on titis question, 1 do not feel ni 'ytelf t
libertY to go cwrtrary fo the deiiberate opiiÎon xrse
by% thia eninientlyv careful .Judge tihe late MIr. Iutjtee 8treut
in Ruslitoin v. Grand Trunk IL. W. Cio., 2 (J. WV. R1. 654, more
fully reotdiii 6i 0. L. R1. 425. 'Phere it was dist.inctlyv saItd
tbaite idenc in cases like tlie present could bc taken Milder

ule 9. 'lie appointrnent w».s set aside, but if, waa ire-
aueifl %Na> hied that tire proposed evidonce eould not be,

reeved. Bot, il the atteînpted exanrinat ion %%,a irregrilar,
theru wouhl4 haie been no necessit y to ofsdrwhether the
evidenuie songirt to ire addlueed was or \%;s not ;1uim1isýsib1e.

ThiPs 1> uliizt perhapis, to eriahie mne fo dpoeof th-Ts
iiotiïon. Buit I v enture to poinit out firrt a retdvai of tilie

imiy bced atid thre reeovery of the plainiil' Iie aceerated
by aioi ie eXaination to proeed. For it mai * vrIm
ou)t thati when thevse witnesse.s corne to ho xaie t1hey
ma%, vintirely, negative what tw ireeendami hop-s 14 prove.

in am ng neo1 more han can reýsultto the plaiintitt front
the rp v\ ivdence ieing taken oit an exriiuiation titan if
the ites lind muade trilidavits. In neither case can tire
eývidencev ,4 ire sed Nvitirout tihe leave of the 1)ivisional Court.
it wilI ire for tien tu corisider irow far the prineipie or Rlule

,112 requires aî new triai if tire evidoeuc oJ tire, .rp8d5
witnesses rtppears toire admissible. andii >uflivientfly'v iikeiy
to iewl to a different (oeu.uîoon froiii that trri\ied ail on the

fir4q trial.
11, was argue as Ileao fo'r stîgasîdel4 tir appoint-

mrent. that the defendairt's nffidavit, was ilot filed unitil. aller
dlii date oif thle prco(ed 'XI examination. Tirat, hiowever,

<lees not mpp-ar to ho a cndfitioni p)recedenit. It mnight be a
mnore sern be tion , tirît does mot state tirat thé pro-
Posed itul e wîll flot muake affidavits. But front the
character of the evîdence expeeved to be gi-en by thevm, it
Ilnay' woii ire assmned, thait they do flot wishi to appear ai;
volunteýers-.

Tire motion wvill hodinise with eosts to tire defendant
in the appeal to tire iiivisional Court, uniles. otirerwise or-
dered. But tie examination sirould be -tatyed miiî tihe lime
for mreaiing- froîin tbis order iras exlpied.


