
RE RU THiERFORDJ.

TEE'rZEL, J. :-The clause of the ivili t e c onstrued is
zs follows :-"1 It is rny wiIl that ilpon the death of mv wife
MLary the whole of my real estate above descrihcd and the
whole of mny personal estate then remaining shall belong to
,ny sons George and James conjointly, to have and to hold
the saine for their use during their lifetime, and at theîr
death to their cbildren, their hieirs and assigils forever. iBut
if zny sens George and James both die ivithout issue, then
the said real and, personal estate shall be cqually divided
amiong,ç My grandchildren then living sharc and share alike."

,James died in 1897, after the testator, a bachelor and ini-

testate. George died in 1902, leaving a widow and fiv~e
ebhildren.

Two questions arise: first, wlîether the estate given tin
George and James is a joint estate tail or a joint life ett
only; ýsecond, whether, if the latter, after the dcath of? bothl life
tenants the children of George take the whole esaeor onlv
one-haif, leaving flic other haif undisposed of.

As to the flrst question, 1 think flhc tcstator's intention
~was to give the sons a joint life estate only, with remainder
to their children, if any, in fee, and failing children bis
other grandchildren would takçe under the exeeutory devise
in their faveur in the second sentence above quotcd.

This construction was, placed. upon a devise in similar
words in Chandler v. Gibson, 2 O. L. R1. 442, approved of
$xm Grant v. Fuller, 33 S. C. IR. 34.

The words "their children" are a specifie description of
individuais who are te take the f ce upon the death cf flic
surviving hie tenants, and are net intcnded as a general term
including ail who could inherit at that time, s0 that the mile
in 'Shelley's case does not applY.

The words "withont issue" in the second sentence do
not, 1 think, refercntially control the word "children" in
t.he previeuis senternce in such a way as te make it equivalent
te "iue or "heirs of the body," and thus make the rade
appl icable....

([Reference te Jarman on Wills, 5th ed., pp. 1298, 1307;
Theobald, 5th cd. pp. 617 and 65~2; Underhill & Strachian,
p. 154 et seq.1

A\s te the other question, 1 think the gif t of? the romain-
der to the children of George and James was a gift te such
ûbidren as a class, who take the whole estate per eapita.


