
I
U

Reporls and Notes of Cases. 363

.9er WEATaRRBE, J. (dissenting): Everz if the judgment by default
entered on behalf of plaintiffs was irregular, the practîce that prevailed
prier to the tst October, r884, ilust be followed, and there must be an
application to set it asidc.

I1d also that noc order could have been mide %vithout shewing
that the authority of F., who assumned to act on behalf of defendants after
the commencement of the action, hiad been revoked.

)Veld, also, there being a 2istake in the order which coutd Qnly be cor-
rected on appeal, it was no graund for withholding costs tc, plaintiffs that
the defect in the order was due to the mistake of the solicitor who drafted it.

hded, that the order appealed froni couild enly bte supported. under 0.
r., 1 8, where it appeared that the cause was valled for tria] and that the

defendants appeared and the plaintifis did niot, and that as the order did
not shew these facts it could not be sustained.

R, R. Harrisr, KOC., for ippellants. _/ 21. Chis/,btm, for respondents.

Full Court.1 Bwj)ý. Fi.ýsx [Mirch

rcd<-Gamds so/d apid d/<d- ;,Pcimfoý' shm-1 die iet:y an'd
plea of ~od'..J/aheld had as inco;poraiti m(fntIerc/aibl- Csts

iope appea? tariy succesçfti/.

Plaintiffs contracted to supply riefendaut, who wvas butyiti.g on commis-
sien for third parties, with a quantity of canncid meats, to be delivered at a
fixed price, f.o.b. at H-alifax.

Plaintiffs furnished a portion of the goods contricted for 1,it were
unable to furîiish the balance, and, after soile ne.-otiations, authorized K.,
who was nianaging the business on behalf of de1endanlts, ta setule with the
parties for whom defendant was buying on the best ternus possible, which
w~as dette. lit anl action by, plaintiffis for the prire of goods sald and
delivered defendant miunter 1 inied for dimages for hreach of' colitract,
and for graunds of defentce, repecatiùýg the clauses of' the couinterclain),
pleaded (z) piyment into Court of anl amaunt alleged to lie sumfcient ta
satisfy plaintiffs' dlaim, and (2) tcnder hefare action broughit of the aillulit
paid into Court, Plinitiffs replied (r) denying that the amount paid in was
su&fiient ta satisfy their claim, and (2) objecting tço the pirag-raphs of the
defence, so fan as they incorporated the paragraphs of the counterclaini, as
bad in law, on the ground that ithe counterelaitn was no defenicc ta %lie
atction and could net !le sa pleadcd.

IIeld,- z. The setting rside iii part the judgînent appeiaied froni defience,
was nu answer ta the acti )n, anid the illaitiifs were cintitled( to recover the
full ameiutia of their clainil with vosts of suit.

2. The tender was l>ad, living plcaded to th whole cause of action
and beig insuficient ta cover it.

3. The finding of the trial j udge in ravour of the deftndant on the
counterclajîn, being supported 1b, the evidenc, sh',uld be iflirnied,


