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1)ARTNELL, Jj. At the date of the plaintiff s

incorporation by Letteî s Patent, there w as only

one way of obtaining incorporation of a cerne

tery cornpany as snch, vi,'., bY R.S.O. (1887), c.

175, formIlerly R.S.O. (1877), c. 1 70, again derived

froni C.S.U.C., c. 67. IC statuIte eniabling

cenîetery comipanies under that naine and for

buaial purposes to becomie iiicorporated by
Letters Patent (ý. S. O., c. 176, foi-1lry 43
Vict., c. 23) was not passeci until after the

organization of the real plaintiifs heîein.

It cannot be c ontended doit tie j oint Stock
Companies' Lette s Patcenit Act, Linder xvhiclî

they der-ive tlteir corpoi ate existenice, contains

any provisions exempting any 1 îropcrty of such

Company firont tauxation.
1 cannot tind any aîntlority, statLiiory o)r ciller-

%vise, incorporating the provisions of R.S.O.,

175 Or 176, into the charter oif any Coinpaîîy

organiZCd nnder the " joint Stock Companic's'

Act." The real plaintiffs could have become

incorporated under the Ccmeteîy Act existing at

the date of their incorporation, anci would then

be entitled to claini the exemption fromn taxation

they now ptit forward ; but by, choosing another

form of corporate existence and acquiring the

privilege of a commercial i ather than a benevo-

lent body, 1 conceive that they cannot be heard

to claini the benefît of an Act whose provisions

they either practically abrnegated, or at least

declinedti 1 take advantage of. It is an infer-

ence fairly to be deduced, thcît, liaving elected to

becoîne incorporate i n the way they did, this

Company have expressly renournced any pîivi-

leges incident to the Cemeteries' Act, and sub-

jected themselves to ail the obligations of a j oint

Stock Company, including taxation.
The judgmnent will be for the defendants.

There will be no costs, provided the anournt

claimed by the defendants be paîd forthwvith,
otherwise j dgrnent for the defendants with costs.

After handing ont the above jndgment, 1 was

asked to take into consideration the further con-

tention on the plaintifPs part, that even if the

Company's cernetery be one incorporated under

either ch. 175 or 176, R.S.O., the words of

ss. 3 of s. 6 of the Assessment Act, R.S.O., c.

I93, are broad enough to exempt their lands froin

taxation. This sub-section reads, "Every place

of worship and land used in connection there-

with, churchyard anti banial ground."

Upon this Chief justice Harrison makes

tlîe follow ing comnents :' "Vhethei tlîe ex-

emption extend, to alI burying -g rounds, or only

those nsed in connection wii.h îhe place of îvor-

ship, is a question not yet deterininecl." har-ri-

son Il,éU11. M(M. P5. 71J (St/I cti.).

It xvill hie seen that the qunestion is nov, to be

considered withonî refeience to any aathority,

and mnst be clecicled on reason ing and analogy.

The Act respecting the Property of Religions
Institutions, R .S.O. c. 237, and also the val ions

Acts i especting the Charcli of Englanci in~

Canada, einpoweis any religions society or con-

gregation to acqaile, among other thîngs, '"a site

for a banial g rounid. " I'robablv it was the
banial ,rounîds accînii d under these Acts that

the Legislatare hiad in view wvhen providing for
tic class of exceptionis set ont in the snIb-secCinnl

n noted.
l'le word "ccecteî y' is of t eek cerivation,

signify ing "a slceping place," and was aclopted
by the early Cbristians as tlîe nainc for the
place of banial for tîceir dcad. These places

were alo ays extra-mura]. The cnstoni of n5 ing

the charch or churchyard as places of sepultore

did iîot hegîn to prex ail antil the seventh or

eighth centnry of the Christiani era. The

difference bctween a cenictery and a chnrchyard

or bnrial ground appears to be that iii the latter

a grave or btîrial plot cannot be obtaincd ini
pcrpetuity, wvhile in the former il can. The

freehold is c'ested in tlîe vicar or rector. Th le
distinction is thns expressed ini Vharton's Legal

Lexicon :"A cietery diffei s froin. a chnrch-

yard by its locality and incidents ;by iLs localitY
as il is separate and apart from any sacred

bnilding, tied for the performance of divine ser-

vice; by ils incidents, that inasmuch as no vaUlt
nr bnrying place in an ordinary chnrchyard

can be pnrchased for a perpetaity-iii a cerne-
tery, or permanent burying-place, it can be

obtai n d."
Under the Cerneteries' Acts, R.S.O., c. 175, a

Company incorporated under its provisions is

specially exempt froîn taxes.
It is unaffected by the Registry laws and car"

flot be sold or mortgaged or becorne hiable tO

anyjudgment or execution, and in fact their lan'ds

are dedîcated in perpetuity to burnal purposes.
In this case the Company, being a mere coffl

mercial corporation, I snbmit could selI or mort-
gage sucli portions of their lands as arnfot
needed for cemetery purposes, and are not laid

out or used therefor. Or they might %vind UP

April 1, 1891


