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Observations as to the meaning of the expres-
sion Ilproperty" in a trade mark, and as to what
amounts to a colourable imitation of a trade
mark. (Leather Cloth Co. v. American Leather

Cloth Co., 13 W. R. 873.)

'UPPER CANADA REPORTS.

QUEEN'S BENCII.

(Reported lu, C. RoaixoN, Esq., Q.C., Reporter to thae Ctncrt.)

MASON V. MORGAN.

Injury by domesttiec animals- Trespssmaintainbde-Evdence
of Scienter-Right of bailee or oener te recorer-General
verdict on two cou ts-PlanifJ not bound to eleci.

Held,-affirming the judgrnent of the Couuty Court, and
Black-tock v. Millkan, 3 C. P. 34,-that trespas la main.
taînable againat the owner of a bull whlch bas broken lu.
to the plaintiff's close, and there killed bis mare, def en.
dant flot belng preseut or aware of the act.

HeLd, algo, that upon a count In case, allegiug defeudant's
kuewledge of the bull's vicions propenslty. the fact that
he had ai once admitted that bis bull bad done the iujury,
and offered the plaintiff $10, was properly submitted to
the jury as evideuce of such knowiedge, with a caution
however, as to its weight, as la 2'lmas v. Morgan, 2 Cr.
M. & R. 496.

The mare was lu the plaintiff's field at the time of the acci-
dent, aud bad been put there by hie father, who ialad ho
had given ht to the plaintiff. Semble, tbat the rigbt of
property was immaterial, as the defeudaut, eveu If ouly a
bale, could recover its value agaluat a wroug-doer.

Thse plalutiff haviug declared lu oue couut for entering bis
cloee, and tbere destroying hie mare, sud lu thse otber la
case for keeping thse bull, knowing bis vice, &c., and hav.
ing receverd a general verdict, Held, tbat he was net bouud
te elect upon wbich count te taire bis verdict. Racke v.
.Adamsoss, 14 C. P. 201, remarked upen.

[Q. B., I. T., 28 Vic.]

Appeal fromn the County Court of the Unitedi
Counties of York and Peel.

The declaration contained two couuts.
Firat count.-For that the said defendaut broke

aud entered a certain close of the plaintiff, catI-
ed and kuown as lot 31, in the 3rd concession of
the township of Scarboro', in the Connty of
York, and then and there, with a certain bull of
the defeudaut, fore up, damaged, and spoiled the
earth aud soit of the said close, and also then
and there with the said bull cnt, gored, wounded,
aud killed divers, to wit, twe horses of the plain.-
tiff, then and there founcl and being quietly de-
pasturiug iu the plaiutiff's said close, and other
wrongs did, te the plaintiff's damage.

Second count.-Aud wliereas also the defeudant
wrougfully kept a certain bull of a fierce, wicked,
and Mischlievous nature ; andi the said bull, whilst
the defeudant se kept the saine, attacked, gored,
cut aud wounded two horses of the plainîtiff
whereby the said herses became sick, sore, lamne,
and diserdered, and one of the said herses by
meaus thereof died, aud the plaintiff was put te
great expeuse and loss in curing and taking care
of the other of said herses.

Pleas.-1. To the first count, net guilty; 2.
To the first count, that lie did what is complaiued
of by the ptaintiff's leave ; 3. To the second
Count, Det guilty.

At the trial the defendant was allewed te add
a plea denying the plaiutiff's property. The
evidence sliewed clearly that the injury cein-
plained of was doue by the defendants' bull,

j which had got inte the plaintiff's field, as it was

alleged, by defeots in the defendant's feuce. It
was preveti that the defeudant more than once
admitteti that lie had ne donbt bis bull had cein-
mitted the iujury, andi that he had offered the
plaintiff $10. He meutieneti this offer te a
magistrate who was endeavouring te effect a
settlement between themn, and saiti lie would
have doue more if it hati net been for a 8nm-
mens lie liad in lis hanti. The only evideuce as
te property was given by the plaintiff's father,
who saiti, IlI gave the mare te the plaintiff: I
left lier witli tliree others ou the plaintiff's place:
I tolti the plaintiff tliat when the mare foaled, if
she turned ont a geod mare, I would give it to
him. That was all that took place about giving
the mare te the plaintiff."

A verdict liaviug been founti for the plaintiff,
a mIle nisi was obtaineti for a new trial, or te
arrest the jutigment, wbicli, after argument, was
discliargeti. The objections taken, and the peints
decided, are fully stateti in the followiug judg-
ment given in the court below.

HARRIsoN, Ce. J..L-This was au action for tlie
less of a mare which was in the plaintifi"s field,
anti which was gereti by defendant's bull, which
broke inte the fieldi fromn the defendaut's close, as
was alleged, fromn defect of fences. The declara-
tien containeti twe counts. Ist, a count iu ires-
pass quoere clausum fregit, allegiug the iujury te
the mare as damage; and 2ud, a ceunt iu case,
altegiug a scienter by tiefendant. At the trial it
was conteudeti that ne action was maintainable
en the first count, because trespass would net
lie, and the case of Beckwith v. Shoredi1ce (4.
Burr. 2092) was relieti on ; and that the action
in the second ceunt failed, because there was ne
sufficieut proof of 8cienter b>' the defeudant. A
further issue was raised that there was ne preof
that the mare was thse preperty of the plaintiff,
as affecting the damage on the first ceuni, anti
the gist Of thse action on thse second.

I overruled the objection that trespass was
net maintainable, and se directed tlie jury:- but
as there miglit lie said te lie some ambiguity in
tise evideuce ou the question of property, I ai-
lewed a plea denying the plaintiff's property te
be put on tise record, and lefI that question, as
,Weil as tise question of scientes-, te the jury, who
founti for thse plaintiff on botis ceunts. Tlie
plaintiff hati refused te elect ou which cf the
twe counts lie would take tise verdict, as il w&S
objected lie was bound te de by the defeudau t.

on the motion in term the samne obijections
were urged, andi were those ouI>' relieti ou. On
the first peint I tisenglt I was bend by the
decisien in Blacklocc v. Millikan, (3 C. P. 3,1,)
and the cases there cited, te liolt tliat trespass
was maintainable în thse present case, anti that
the case in Burrow was net an autliority against
tbe positieon. I englit te mention that 1 founti
that thse doctrine lielti by Mr. Chief Justice Ma-
caulay appeared te be recegniseti in most of the
teit writers on tise snbject. I consider, there-
fore, that thse plaintiff hati a riglit of action on
the first ceunt.

As regards tlie seceund peint, I lad the case cf
l'homa8 v. Morgan (2 C. M. & R. 496) before me
when I charged the jury. I tolti them that thse
promipt anti direct admissien by the defeudant
tisat lis bull hati doue the injur>', and lis offer
ef recomlpelise, vere preper evideuce for thera
te consider whetlier tise defendant knew aniythiug
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