106—Vor. I1,, N. 8.]

LAW JOURNAL.

{ April, 1868

C. L. Ch.]

Perour v. CorporatioN or TowNsuiP or CHINGUACOUSY.

C. I. Ch.

This is an action of that importance which
justifies an application of this kind being made.
There is hero the ¢ dignus vindice nodus,” mon-
tioned by Lord Mansfiold, C. J., in Loff v. - —

50. And there is here that strong rea-
gon to believe that the case cannot be impartially
tried in the county of Middlesex, where the
plaintiffs reside, and wheroe all these publications
have been made, part of which is admitted by
the phuintiffs to have been made directly by
themselves, and the rest of which they have not
gatisfactorily denied.

In Walker v. Ridgway, 11 Moore, 486, the
venue was changed, when a new trial had been
ordered, because anonymous letters had been
inserted in the newspapers of the county, where
the cause had teen fivst tried, reflecting on the
charucter of the plaintiff. Pybus v. Scudamore,
7 Scott, 125

I sbould have changed the venue in this and
the other causes, if the application had been
more promptly made, and there is no reason
why i% should not have been made several weeks
since, for all of these publicatious had been
made, and were well known to the defendants
more than two months ago. The explanation
of the defendants is that negotiations were pend-
ing for s settlement until within the last few
days, when it finolly fell through; but this the
plaintiffs deny, and the correspondence which
was had in May, and upon which nothing more
was done by the defendants uutil tho 14th of the
present month, are more in accordance with the
plaintifiy’ allegation that the former proposal for
& settlement was completely determined, and no
negotiations whatever were pending, as the de-
fendants have alleged; although it is true the
defendants made a fresh proposal a few days
ago, which the plaintiffs immediately declined to
accept.

As this is now the 23rd of October, and the
Middlesex assizes begin to-morrow, and as the
dofendants did not apply for a change of venue
until the 19th instant, and there was no reason
whatever for their not making a much earlier
application, I feel obliged to discharge the sum-
mons, which I do with some regret, for I feel the
defendants will not have an impartial trial in
Middlesex, and hat the cause of that is to be
attributel chiefly, if not wholly, to the plaintiffs
themselves.

PERDGE v. THE CorPoRATION OF THE TOWNSHIP
or CHINGUACODSY.

24 Vic., cap. 53—Change of Fenue—Local action.

In an action for trespass to tho realty situnts in the County
of Peel. the vanua was laid in the County of the City of
Toronto. Auapplication to change the venue to the former
couuty was refused.

Quare, 18 the common afidavit sufficient in such cage.
[Cirambers, Oct. 17, 1865.]

Jas. Patlerson obtained & summons on behalf of
the defendeat, calling on the plaintiff to shew
cause why the venue in this cause should not be
changed from the County of the City of Toronto
to the County of Peel, une of the United Coun-
ties of York and Peel.

The cause of action was, that the defendant cut
8 ditch in the highway near to the plaintiff’s

land, and demmed the water back upon the
plaintiff’s land,

The dofendants pleaded several pleas, and
among them onme donying that notice of action
had beon given one month before action.

Harman showed cauge, and coutended that
even if this be considered a locsl action, the
venue is novertheless rightly laid in the City of
Toronto, according to tho decision of P’aton v.
Cameron 21 U, C. Q. B. 864.

Jes. Patterson, contra,

This action is 8 local action strictly, and the
24 Vie. cap. 53, although givieg an election to
the plaintiff to lay the venue in cither place in
ordinary local actions, deces but give this right
of election in uctions which by the Con. Stat. of
Upper Canada, cap. 126, must be laid in the
county where the act complained of was com-
nitted, and which if not laid there was an ex-
press ground o. nonsuit; and that as there was
conflicting decisions between the Q. B. and C. P.
as to the Municipal Corporations being or not
being entitled to notice of action under cap. 126
Jjust referred to, it was better to move to change
the venue than to rely upon moving for a nonsuit.

Apam WirgoN, J.—I think the plaintiff had the
right to'lay his venuo in the county of the city,
even if this be considered as an action having
locality actually in the Couunty of Peel, for by
the 24 Vic. cap. 53, the plaintiff had the right to
elect in which county Le would lay the venue.

This however, does not. determine the question
of this action being a local one ur not, and it is
not at all necessary I should decide whether it is
80 or mot. If it be a local action, and if the
plaintiff had no right to lay his venue 1n the City
as he hag laid it, the plaintiff may be nonsuited
under cap. 126. If he had the right to lay it
in the city, as I think he had, I ought not to
change it upon the common affidavit, if it be a
local action in the ordinary sense of the term;
but, although if it be a local action, I aminclined
to think that under the peculiar provisions of the
24 Vic. cap. 53, the venue may be changed from
the county, to which the locality does not really
apply, into the county in which the locality in
point of fact exists, forin such a case, the gen-
eral rule sgdinst changing the veauo in a local
action does not apply. I expressed this opinion
lately in a case of Anderson v. Brown, and 1
still entertain the same opinion. Upon a special
affidavit, however, the venue might be changed,
according to my construction of this act.

If this however, be a transitory action, why
should the venue be vnauged? the place of trial
is the same in both counties. The time of trial
may be a matter of consequence, and the fact
that a different class of jurors is usually fonnd
in the one place from that which is found in the
other may be & reason why the venue may be
changed algo in transitory actions, from the one
of these counties into the other.

I rather think, the common affidarit is not the
proper affidavit, either in a local or in & transi-
tory action, when the purpose is to change the
venue from the city to the county or the con-
trary.

It appears that there is no difference between
an action local in its nature—as ejectment and
trespass to the realty, and an action to which



