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This la an action of that importance wlrich
justifies an application cf tis kind being made.
There i3s bore thecIl dignus vindice ngdiis," mon-
tîoned by Lord MNansfioid, O. J., ia Loif Y.. -

50. And there is bore tînt strong rea-
son te bolieve tînt the case cannot lie impartially
tried in tIc county cf MiddIlesox, wliere tIre
plaintifs roside, and wvhcro ail those publications
bave boon made, part cf whicli is admitted by
the plaintiffs te have licou made dircctly by
theniseives, and the rcst cf whidh they bave net
satisfactorily donied.

la lVclker v. Rilyway, Il Moore, 486, tire
venue was changed, ivîca a now trial lad been
erdored, bocause anenyrneus letters lad been
insertod in the newspapcrs cf the county, where
tire cause land bonu first tried, refieeting on the
dliaructer cf tho plaintiff. Pylnts v. Scudamore,
7 Scott, 12.

I should bave charired the venue in this and
tire other causes, if thé- application lad been
more promptly m-idn\ and there is ne reason
why it sbhouldl net have boen nmade several weeks
since, for ail cf these publicatieus had been
made, and wero weil lcnoivn te tIc defendants
more tIsa two meonths ago. The explaitation
cf the defondants is tit riegotiritions ivere pend-
ing for a settlement until writhin tlIc last few
days, whcrr it finailly foîl through ; but this the
plaintifst deny, and the correspoadence whidli
was lad in Mlay, and upon whkhi nothing more
was done by tho dofendants nutil the l4th cf tlie
prosRent mentI, are more in accordance witli the
plaintiffs' allegation that tie fermer proposaI fer
a settlement was completely determined, and ne
negotiations 'wlatever were pending, as the de-
fendnts have allegod; altieugli it is true tlie
defondants made a fresh proposaI a few days
ago, which tIc plaintiffs immcdiately declined te
accept.

As this is now tIre 23rd cf October, and the
Middlesex assizes liegin to-morrow, and as the
dofendants did net apply for a change of venue
atil the 19th instant, sud there was8 ne reason

whatever for their net making a mucli enriier
application, 1 foot obliged te discharge the suni-
mens, which I do witli Some regret, for I fe the
defendants will net have an impartial trial in
Middlesex, and chat the cause of tInt is te lie
attributel dhiefiy, if net whoily, te the plaintiffs
theaiselves.

PERDUE v. THE COaRPORATION OP THE IowN8suir
Or C11INoUACOUSY.

24 rio., cap. 53--Cnge of 17enue-.Lýoca action.
ln an action fer trespFis te tho realty sift n the County

of Peol. the vinuA iras laid in the County of the Cliy of
Toronto. An applicatifon te chianie tihe venue te, the fermer
county w.iLs refaised.

Quare, Mn tine coninon afflIavit suficient in sncb caRe.
[Chuambeors, Oct 17, 1865.]

Jas. Patterson olitained a sumnmons on liehaîf cf
the defendant, calling on the plaintiff te show
cauise winy the venue in this cause should net lie
clianged fromi the County cf tic City cf Toronto
te the County cf Pool, une cf tIie United Coun-
tics cf York and Pool.

Tire cause cf action wvas, that tie defendant cnt
a ditdl inl the highway near te the piaiatiff's

land, and dnmmod the water back upon the
plaintiff's land.

The defendants ploaded several pions, and
among tliem one donying that notice cf action
had been given one montli beore action.

Ifarinan shoed cause, and contendcd that
oven if this lie considered a local action, the
venue is noertheless righitly laid in tino City of
Toronto, according to the decision ot Palon v.
G'arncroit 21, U. C. Q. B. 804.

Jas. Patterson, contra.
This action is a local action strictly, and the

24 Vie. cap. 53, aitbougli giving an olection to
the plaintiff to lany the venue in cither place in
oidinary local actions, dees but give this riglit
cf election in actions which by the Cen. Stat. cf
Upper Canada, cap. 126, must lie laid in the
county where the aet complained cf was cern-
rnitted, and which if net laid there was an ex-
press ground o.' nonsuit; and that as there rans
cenflicting decisions betwoen the Q. B. and 0. P.
ns te the Municipal Corporations being or net
being entitled te notice cf action under cap. 126
just referred te, it was botter ta move te change
the venue than te rely upon moving fer a xîcnsuit.

ADAM WIT.SON, J.-I think the plaintiff liad the
rîglit te- lay his venue in the county of the city,
even if this bo considered as an action lnaving
lecality actually in the County cf Peel, for by
thc 24 Vie. cap. 53, the plaintiff had the riglit te
elect in whieh eounty lie wvould lay the -venue.

This however, dees net determine thc question
of this action being a local one or net, and it is
net at ail necessary I sliould decîde wiethcr it is
se or net. If it bo a local action, and if the
plaintiff had ne riglit te lay bis venue in the City
as lie lias laid it, the plaintiff may lc unaited
under cap. 126. If lie lad the righit te lay it
ia the city, as I think lie had, 1 ought net te
change it upon tlie conmeon affidavit, if it be a
local action in the ordinary sense of the terni;
but, althougli if it be a local action, I amn inclined
te tbink that under tlie peculiar provisions cf the
24 Vie. cap. 53, the venue may be changed fromt
the county, te 'which the lecality doos flot really
appiy, inte tlie ceunty in which tino locality in
peint of fact exists, for in sudh a case, tlie gen-
oral rule agriinst cliangîng thc venue in a local
action does net apply. 1 expressed this opinion
!ately in a case cf .Anderson v. Brown, and 1
stili entertain the same opinion. Upon a special
affidavit, liewever, the venue niigbt ho dhanged,
according te my construction cf this act.

If this hewever, lie a transîtory action, 'wby
sliould the venue ho .iianged? the place cf trial
is the saine in botli ceunties. The titne of trial

mybo a matter cf censequenco, and the fact
ta effrent class cf jurors is usnuflly found

in the co place fromi thait which is found in the
ether may be a roason why the venue may be
changed aise in transitory actions, from the one
cf these counties inte the other.

I rather think, the common atildavIt is net the
proper affidavit, either in a local or i'n a transi-
tory action, when the purpose is te change tlie
venue froni the city te the county or the con-
trary.

It appears that there is ne différence between
an action local in its nature-as ejectnient; and
trespass te the realty, and an action te whieh
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