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o teact of land  Dhe fucts are stated in the opinion
of the Court. {They would properly appcear here. ]

Green for the plaintiff in error. We agree,
that executors, vested nominatim, with power
to sell, may renounce tho exedutorship, and yet
execute the trust of selling the estate. But tho
case is different whore the power is given to them
as executore, which is the case in this will. Hero,
it will be observed, that nat only had the executors
renounced, but by their instance cud act, three
other persons had been appointed administra-
tors with the will annexed. Their renuciation
bad thus been accepted in the moust complete
and effeotive way; they had reoounced: their
resunciation had been accepted : the placo had
been vacated, and being vacant, was now filled
by new occupants. Admitting that n sinple
renuinciation filled in tho ofice ov delivered to
the register, would be insufficient to destroy the
validity of n deed made by the original executors,
10 one having as yet displaced them, the case is
widely different when other persons are in the
place. Then surely they must be out of it. Bacon,
in his Abridgment,* says: ¢ If an execuator re-
fuse before the ordinary, the ordinary may grant
administration cum testamento to another person,
and he can never be permitted to prove the will.”
In Yutes v. Crompfon,i an administrator d b. n.
filled a bill against the heir to sell, the executor
baving renounced. It was ohjected that the
execator ought to have been made g party. DBut
the sale was decreed.

Brown, contra: By well settled principles of
common law, the executors had just as full power
to ¢ orcise their power of sale after their
renunciation as before it. The renunciation
to the register or ordinary relates simply to
personality ; the only sort of estate over
which either have any power whatever. The
pover to sell is given by the will, and might be
exercised without any probate of it atall; Yutes
v ('romp*on, cited on the other side, is in our
fasor. The objection was that ¢ the executors
ought to have becen made parties, for rotwith-
starding they Lad renounced, yet the power of
sale continued in them.” The objection was
averruled, *‘there being only a power and no
gstate divided.” So too what Bacon siys is
true only by the civil law, but whether or not, it
has no application here, for the executor don’t
ask to resume. Swinburne on Wills { says, *¢ If
a man devises that A. B. and C. D., whom he
makes his executors, shall sell his lands, and
they refuse to oe his executors, yet nevertheless
they may sell because they arc named by their
proper names.”  For this he citos Fulbecke, an
old but good writer. Ilere the power was to his
executors hercafter to be named, and three par-
ticular persons afterwardsare ¢ named.” Indeed
the authorities go much further. Vinerd eays,
one wills that his executors may alien his land
terthoul nawming them.  The executors named re-
fuseq to be executors; yet they may alien. This
law is not only well settled now, but it has been
settled from a very ancient date. 1t wasexpressly
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so decided by all the judges of Englnn lin Trinity
Term, in the 16th yesr of Heary the V1 and is
reported in tho Year Ilook of that rewn. The
udges who pave opivions were Fineuy, Chief
Justice, and Reid, Tremaille, and Frowmick, Jus-
tices.

This case is thus translated by Mr. Suglen in
his work on Powers, Appendiz.

1y was lateiy adjudged in the Exchequer
Chamber, by all the Justices of England, that if
a man makes o will of lands, that his ¢xecators
ghall sell the land and alien, &e., if the ex cutor
renounce administrativn  and to be exceutors,
there neither the administratore nor the crdmary
can sell or alien, (guod nota) ; which was allowed
by Rede and Tremaille for good law.

« And if & man makes lis will that his ex-
ecutors shall alien his land without naming thet
proper names, if they refuse the admiuistration
and to be executors, yet they may alien the land,
which was adwmitted by Fineux, C. J., aud Tre.
maille, J., for elear law; Rede, J, notdenyingit.

vt And if a man makes his will that lus land
which his feaffees have, shall be sold and aliened,
and does not say by whom, there his executors
shall alien tbat, and not tho feoffees, per Rede,
Tremaille and Frowick, J. J, Fineug, ¢ J,
said nothing to this this day, but the duy before
ho in & manner affirmed this.  Conisby, J, said
that the feoffecs shall alien ; but this [Tact] was
denied, for executors have much greator con-
fidence in them thau feoffees have.”

Here is our point, fully, clearly and precisely
stated, between three and four hundred yesrs
ago, a3 being “ clear Iaw” in that day. It wag
reported at once: printed soon after with the
invention of printing, and has stood and been
cited from that time to this, as an autheritative
decision. Sugden, for example, says:if ¢ It re-
maing only to be observed that where the power
is given to cxecutorsthey may exercise it. although
they may renounce probate of the wil." And
Preston : 9 ¢ Athough executors renounce the
probate of the will ag to personal estate; they
are not by such renouncintion disgualified to
exccute an authority of sale over real estate.”
The American author, Mr. Hood,* saye: ¢ At
common law, executors who have formally re-
nounced the ndministration of a wiil, may never-
theless execute & power given by will to soll
lands.”

The opinion of the court was deiivered by
Toverixs, C. J

Courtney, who had originally owned the 1and,
meade hig last will anrd testament oun the 1Ith
August, 1835, by which he directed and em-
, 2wared his executors thereinafter to be named,
to sell, convey 1od make over any part of his
real estate, and he appointed two fricnds of his,
Cauwpbell and Roberts, his executora. e died
in 1840. The executors, by instrument of re-
nunciation filled with the surrozate and in his
office, declined the executorsbip, and at their
sugpestion and desire two other person<, White
and Green, were appointed administrators, with
the will apnexed. In 1850, bowever, the origiaal
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