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si tract a,. land Thiefacta art 31tated in thje opinion
of the Cout. [They would leroperly appcar here.]J

(re,,a for tho plaintiff in errar. 1V0 agree,
that cxecutore, veqted noininain, wiitb pover
ta ptel, mîty renounce the exedutorship, and yct
execute the trust of seiiing the msaire. But the
casi81 différent ivhere thc poivcr l8 given ta them
as exe-utor,,, whioh le the case in this wiIl. lere,
it wîiI bo obsqerved, that n3t, onily had tbu excecutors
rcnouinccd, but by their instance r.nd act, tire
cther persans iîd been appointedl administra-
tors witit titet wili annexed. Tiîoir renuciation
hsi t1iliq bison accepted ini the muet complete
snd effective way; tbey bail renouoced: tbeir
reculiciation bail been accepted : the place jaid
been vacated, andl boing vaosint, was r.ow filleil
by new occupants. Admitting that a sinple
renlinciation fill in tho office or delivereil ta
the register, would bo insufficient ta destroy the
vit1ldity of al decil made by the original exoeutors,
no one haoing as yet dvsplaceil themn, tho casle1
videly differeist whien other persans arc in the
place. Vien surely they mulit be out of it. Bacon,'
in bis Àbridgnient,* 8ays: IlIf an executor re-
fuse before tho ordinary, the ordinary mny grant
admiinistration cum testariento ta anatiier persan,
an-] lie cari neyer be permitted ta proveoflie wili."1
lu J'ales v. Crompton.j' an administrator il b. nl.
tilletl a bilt against the heir ta soli, the executor
having renounceil. It iva8 objecteil that the
executar oughit ta have boen made a party. But
the saPk wits decreed.

lrira n, contra: By weli settled principles of
commuan lair, the executors bail just as ftili poiver
to ( .-rcise their power of sale after tiîiir
rcntinciation as bet'ore it. The reniâiciatian
ta the register or ordnary relates 8imply ta
per-onality ; the aniy sort af estate over
wlîiclî either have any power whatever. The
pas.er ta soli le given by the ivilt, andI night be
elerciseti witbout any probate or it nt ail ; l'ales
v ('rontip'on, citeil an the other 8sue, is in aur
fîror. The objection was tiiat Il the executors
aiiglit ta have been made parties, for Potwith-
su.rding îlîey Land renour~.ed, yet the poaver o f
sale cojîtiziQei in them." The objection was
Ylverrtîled, Iltiiore being only al poster andl no
Esi'Aruc divideil." Sa toa what Bacon siys is

t~'only by the civi law, 'but whet ber or fot, it
hasq no application liera, for the executor don 't
ashk ta resumne. Swinburne on Wiils says "If
q Mani devises tlîat A. B. andl C. D., whom ho
Makes lii3 execu.tor.9, shalh soli his lands, and
they refuse ta 'ae bis executars, yet ncevertbeless
tliey may soli because they arc nanmed by their
praper naines." For this he cite,; Fulbecke, an
(,i but good irriter. Ilere the powter iras ta bis
executors hereafter ta be naîned, and tbree par-
ticular persans afterwards atre "nainedl." Indecil
thec authiorities go much further. Vinierê eays,
ane ivilîs tlîat his erecutars may allen bis land
tc,,ut naîîsing tUîen. The esecutor8 naned Te-

fu~~ta be etecutors; yet they mny alien. This
law is nlot only irell settîi now, but it hns been
Eettled froma a very ancient date. hItwas cxpressly
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: V . .731, ed. of 1803.
SV.SP. 460, Pl. 9.

sa decideil by ail th e juidges n fi ugYit n1i i 'l'ri iii y
Terni. in the I OtI 3'c ir of lieîîry tlie 'i 11 , and is
reporteil in tha 1'ear ilook ai tlîat rc'gn. The
udges irbo gave opinions store i"învtt';. ('bief
J ustice, and Reid, Treniailt, and Frtuwîtk, Jus-
tices.

Thjis case is thîuq tran.glateil by 'Mr. Sug.lcî iii
Ijis vrork on Posters, .l;';eniz.

I.U %i.u 'inteiy itjitqged iii the Escleqii.îer
Chamber, by ail the Justices of Englu-tîl thsîî if
a inan make8 a ivili oa jnds, ths.t bis L'ecuetori
shalt soli the land andi allen, &e., if the ex 'uttor
renouneu adininistrativit andti o bc çxietitor8,
there noither the adsinort r i vr .dinary
can soli or alleu, (qaoi nota) ; ivljici is iilwed
by hiede andi 'remaille for gaod lair.

IAnd if a man mak'es his wili tîjît bis ex-
ecutors shaHi alien bis landi sithouît naiig tliet
proper names, if tbay refuse te aklijniîîi-trattion
and ta bu executors, yct they iiy alien thea landl,
which was aiiitteil by 1ineux, C. J., nlTre.
maille, J., for clear lav; Rede, .1 , not îkayilig it.

YAnd if a man maltes hie Nçill that liit lail
wbich his feofflees have, shall be soll and iieieil,
and daes not say by wbam. tliere bis exectitors
shall alien that, andl nat tbe f'eoffees, lier Rede,
Tremaille andi Fro%çick, J. J ,Fineiy. C T.,
said nothing ta tiIs tlîis day, but the day1 before
lia in a unanner aflirnici tiiis. Conisbj', J . saiti
that the feaffees shiai alien ; but Ibis rficet] was
denieil, for executors have miuch greatar con-
fidence in hem than Çeofl'ees have."

Ilore la aur point, fuily. clearly and pi'ecisely
stateil, between thîreo andi four lîundred yenrs
aga, as being "«clear last" in that day. It -xas
yeportai at once ; printed soon aiter with the
invention ai printing, andi ba setaod and been
cited from tlîat lime ta this. as an authiiritfttivo
decision. Sugden, for example, says:ý! - It ro-
mains arqîy ta be abserved that whlere the powser
kq given ta executors theymiay exercise it. aitthougib
thîey nay renouînce probate ai the ivl.'Anti
Preston :¶ 'lAthougb executors rerjiince the
probate ai the wil aU ta persoiîal estate ; they
are flot by sucli renouncieition dis.juaiflid ta
exceute an autbority ai sale over real estato."
The Armerican author, Mr. Ilood,* Qitvq.- "At
comnion law , execttars wlîa have forinally rp-
nounceil tc ,dminic-trgtion afil -11l, tnay neyer-
tiielesa executo a powter gîven by wal ta soli
lands."

Tbe apinion aof the court was delivereil by
Ta'u'pKiss C. J.

Courtiîey, wvli bail ariginally ownedil ie landl,
made bis last illi andi testament on thje 1 ]th
August, 1835, by which lie diî'ectel and cm-
, zv2rcil bis crecutors thereintifter ta be named,
ta sel], canvey ind malte aver any part or bis
reai e8tatte, atnd lie appo'snted two friéiv.ls çt' hiç,
Camipbell and Roberts, his exeeutor4. le <1i
in 1840. The execlitors, by instrument ai re-
nntnciation filleil w'uth the surrîAgate imnd in bis
office, declineil the exeaiitorqhip, andi nt tiaeir
suggestion andl desire twa atlier persfný. White
and Green. ware appainted udministratorý, iritit
the ivill annexei. In 1850, bostevez', te original

Posters, vol, 1, P. 139. (15 and le) Law iry.
1Abetrar-s of Title, vol. 2. p. 262.
*Trtat. on Fxecutors, p 243.

'April, '19M.1


