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ho deems expédient ta lceep surface water off from,

hlm or turn it away from bis preimisea on ta the
street; and, ou the other hand, the municipal
autharities may exorcise their powers ln respect ta
graduationï, improvement and repair af &traets
without bcing Hable for the cousequential damages
caused by surface water ta adjacent lproperty."

The principle ln wahl settled, that a corporation
la not liable ta an action for uansequentlal damages
ta private proparty or persans unlesa fit ho given
liy statute, where the act complained, af was don.
by it undor and pursuant fo authority conferred by
an Act ai the Leglalature, and thore has beau no
want af reasouable akillinl the execution of the
power : Mersey Dock Cases, xi H. of L. Cases, 713.
Adjoining property owuers are not entitled cf
légal right, withaut statutory aid, ta compensation
fur dlamages which result as an incident or canse-
queuce of the exorcise of this power by the muni-
cipality by authority from the législature. If we
examine the statutary provision made by aut
legislature wheu conferring the many extensive
powvers vested in municipal corporations, ând
which provisions direct haw and under what cir-
cumstances compensation in ta be made to porsons
înj uriously affected by the exorcise oi those powers.
we will fiud them as follows, section 486 ai 46 Vict.
chap. 18, Ontario, euacta: IlEvery Cauncil shahl
make ta the owners or occupiers of, or othar par-
ans iuterested iu, rel praperty eutered upon,

taken, or used by the corporation in the exorcise af
any ai its powers, or injiiriously affected by the
oxercise of ità; powers, due compensation for any
damages (including cost of fencing wheu required)
uecessarily resulting from the exorcise oi such
powera. beyond auy advantago which the claimant
may derive froni the contemplated work, and any
dlaim for such compensation, if not mutually
agreed upon, shall be determined by ni-bitratian
under this Act." Compensation in here provided
in respect of ail acts by which lands are injurious1y
affetted. These wvords, however, have been held, by
a long series ai décisions ai the highest authority,
ta embrace only such damages as wauld have beeu
actionable if the. work causlng it had beeu executed
without statutable autharity. Rt Collins v. Water
Comrnissioerus of Oitawa, 42 U.C.R 378; R# Pny,
7.EII. & B. 66o. Ricketi v. The Mot ropolitan R. R.
Co., L. R. a &. & I. Appeala 173; Bucciduch v. The
Met ropolitan Board qf Works, L, R. 3 E. & L App.
4t8; MtCarthy v. rhe Metropolitait Board of Works,
L. R. 7 B. & 1. App. 243.

The law largely regards surface water as a cure-
* mon eaemy (as Lard Teuterden phrases it>, whlch
frevary proprietoir may get rld ai as boat ha may

and as sald by Mr. Dillon in the pasage baera
quated by me:,I The awner of the property may
take 9-ich measures as ho deems expédient to keep
surface, water off froni hlm, or turff it awwy fram
his promises on ta the street, and, on the ather
hand, the municipal autharlties Miay exerine,
these poweers in respect ta graduation. improve-
Mont and repair of streota wlthout being liable far
the consequontial damagos aused by surface water
ta adjacont property." Had the defendants raised
the grade af this road without statutary authority,
they woutd tiot thon bave bien liable for the
interruption of the flow of the surface water, thora
being no right of action before the passage of the
Act directing compensation ta be mado in cases
where lands wero injuriously affected. Under the
decisions laist referred ta, no légal rlalm for dam-
ages can be successfully established, or maintained.
In McCarthy v. The Motropolitan Board of Work,
aboya cited, Lord Hatherly uses the following
language: I believe the rule ta b. a sound one,
that wherever an action might have beau brought
for damages, if no Act of Parliameut had been
passed, the case in brought withln the clas of
cases in which a praperty ;is injuriously affected
wîthin the meaning af the Act." And Lord
Penzance iu the sume caseis thus clearly expresses
his conclusion: Il t may reasonabiy b. inferred
that thé Législature, in authorizlng the works and
thus taking away any rights of action whlch the
owner af land would have had if the, works had been
constructed by bis noighbour, intended tu confer
on such owner a right to compensation ca-extensive
with the right o! action of which the statute had
deprived him; but ou no reaisouable grounds, as it
seems tame, can it be inferred that the Legislature
intondod ta do more, and actually improve the
position af the persan iujured by the passing of the
Act'

I have examined %vith care the cases cited ta me
by Mr. Heighington, but 1 can find in them na
authority which in the least impeaches tii... doc.
trines, 1 am, therefore, compelled ta hold that
the plaintiff bas ne't established beforot me any
dlaim for damagea restiltlng fram the acte of the
defeudants in raising the. grade of Llpplucatt
Street, for which, under the cases, ho is entltled ta
recaver agaL..st them auy sum whatever.
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