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belonged to tbem set aside, and to obtain from Foster an accou
ing in respect of his dealings therewith.

The defendats were entitled'to afirm Foster's alleged pur<chw
or Wo disaffirm it and have an accounting from hiin.

The trial Judge found that Foster was lilble to pay to the d
fendants the value of such of the Kirkland Lake shares as calme
Foster's hands as the resuit of bis dealings with the Tough Oak
shares. The evidence on this issue was s0 fragmentary and u
satisfactory that the trial Judge was quite justified in refusinç
accept it as sufficienit Wo relieve Foster from liabillty, On t'
other haud, the Court sbould not deprive Foster of the opportuni
to, adduce further evidence in support of his contention that tho
shares were lest without neglect on his part and in circuxnstanc.
entitling hirn W be relieved f rom further liability in respect thereg

The judgmnent appeailed from should be varied by striki'ng o
the paragrapls dealing with the defendants' Tough Qake3 ýshan,
and substituting a declaration that,'in case the defendants shotj
now eleet W affirm the purchase set up byFoster, Foster is,as betwe
lIrn and the defendants, the owner of the shares, and bas paid t
fuWl purchase-price thereof; or, in case tbe defendants sbould eleet
disafflrm Foster's purchase, declaring Foster a trustee for thei
directing that be account as a trustee, and dÎrecting a referene
the Master to take the accounts and report specially as to eertu
,matters such as profits, damages, market-value of the sbares, e,

The judgment should aise be varied by strikixig out the pal
grapîs dealing witb tbe rights of the parties as Wo the 25,0
Kirkland Lake sbares, and substituting therefor declarations th
Foster reeeived part of these shares as trustee for the plaintif
and directing an account and a reference, etc.

Further directions and costs of the reference should be reservt
The plaintiff (Foster) sh ould pay the conts of the counterc1a

down te and including the triai.
The appeal froxu the judgment dismissing the action should

dismissed with cestE.
There shoiild be no costs&te eitber party of the appeai from t

part of the judgment whicb dealt with the counterclaim.

Judgment below varied.


