
situated that they muet be more or lesu affected by flood
waters at certain seasons. Defendants right to inaintain
their dam at its present height was not disputed Plain-
tiffe rested their case upon a judgxnent in a former action
by whîch it was conisidered, in effect, that defendants had
the right to no inaintain it except during freshets and
periods of overflow of the dam, and that at such periods it
was thre duty of defendanto, by means of proper waste
gates, to lower thie water to the level of the dam 'with
reasonable expedition. There was no complaint that the
hoighit of the dami exceeded that provided for in the judg-
ment. Whiat was complaîned of was, that defendants did not
duiinîjg the spiing freshet of 1901, by means of proper flood
giate,, Ioweýr thec water to the level of the dam with rea-
sonable expedition. The only questions were: (1) Have de-
fenudants been guilty of a breach of their duty in this re-
spect -hlave they been guiIty of negligonce? (2) Was such

neglieucethe cause of plaîntiffs' injury?
K. T, Watkem, K. C., and G. F. Shepley, K.C., for plain-

ti1fs.
U. IL. Watson, K.C., and W. B. Carrol, Gananoque, for

defenldants.
MEEIH J. :-The onus of proof is on plaintifse, and

they fail in both branches.
There is rio contention thiat at the time in question de-

fendants failed to take usuial care, the tiqua] means for ex-
peditiously lowering thie water; there is nio evidence in sup-
port oif sueli a contention, if madle. Then ever since the
judgmient, now 16 years, with rio greater care takon, there
hias never but once before beeu arry comiplaint such as that
now in question. Upon th)at offher occas4ion the defendants
paidi 4ome coiparatively simail amiounit, saying, as plaîintifs
nlow assert, thiat thiey hia< thait year euiployed a new care-
taker, ani that possibly thiroughi i. inexperience Bome in-
Jury inighit have been caused, but, as defendants now assert,
inerely to buy pe. Whien for fourteen years the like
course hias been pursued without injury, without complaint,
il can hardly be ssid that defendants were negligent in fol.
lowing in thie old footRteps.

After extraordinsry efforts to make a case against defend-
ant8, the mnost that the expert witiesses for plaintiffs have
been abi. to say waa that, in their opinion, if another flood
gate were made in the dam, and if the gates were open for a
greater 1.ngth of time bafor. floodit, plaintiffs would have
be.u saved Borne of the flooding fromn whieh their low lying
landa suffered.


