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The Legal History of the
Militia.

General enqairies having been made
with reference to Lieut.-Col. Butler's
paper on the Legal History of the
Militia, read before the MNontreal
Military Institute, we have great pleas-
ure in presenting it to our readers,
although a little late in the day. The
commanding officer of the Prince of
Wales Regiment, in introducing his
lecture, said :—

I regrst very much that neither the
M:ju-Genera', the Acjatant-General nor
one cf the Doputy Acjasuts General of the
6:h or 6.b Miitary Districts was able ta
sccept the invitation of the committee to
deliver the firet lecture in this Irstitute,
aud etill more that the time allowed me
for g=tting tegether the reqaired data bas,
owing to the determination of the com-
mittee that it cbould be delivered during
the year 1893, teen ro very short.

The rutj ¢ which I have chosen—The
Legal Wiwstory of the Militia of Cavada—
requiree, to do it full justice, 8 more care-
ful perural of the difl:rent ordinances and
acts «f Parliment than could possibly
been given to it is the limited time at my
disposal.  Tae term ¢ militia,” a9 signify-
irg a clasa cmbiving the profession of
armg wih civl avocatioas, 18 as old ag
natiorality iteel”, though in the esrly ages
education a1 d trasining i the art of war
was univereal ard left but little room for
enything else. As civilization advacced
snd jeaccful avocations inerenced in im-
portence, naiicns began lees and less to
prezent the arpearauce of a stacding army,
ard the jatier to become but a unit instead
of tke wh ie; and the necessily arose to
muke jrovicion for the swelling of this
un t in time of emcrgency by instructing
them  of p-nceful pursuite, €0 that they
tight be ready when needed 1o preseut to
an enemy tometlivg like the fro:t of a
whole popuiution able to defend their
country. All, or auvy rate a large propon-
tion ct the able bodied men of every nation
have tkerefore teen called upon from time
immimerial to feurn to some extent the
art Gf wur,

Tue twelve tablcs of Rome contaiced
ench a provision headed by the maxim,
salus populi suprema est lex, aud C.cero
+6y8 lu th'g couuection that * private in-
“ convenitnce i to be considered on'y in
“ poportion to public unitr.”

Perhaps Worcester’s detiniiion of m lit'a
89 “ioen enrolled for military eervice in
“ex'gercies, but cocmmonly pursuing their
“ gratuary avocations,” wag more
true than it is, a3 describing our vo'ua-
teers, among whom are to be found few, if
any, ;not engegad in earning their daily
tread by civil purenit, ard who c.u give
but their epare time and money they can
illepare to keep up the force required,
and when called upon “ inexigencies 7 (43
Woreesler puts it) are cbliged to eacritice
thece civil purenityy and tie carmings de-
rved theretrom for th2 subsictenze of
their fumilies in order to otey the call of
aduty,  Thank God, vone have ben found
unwiliing to muke the szcrifice vor auy
fam’ly who would allyw them to hesitate
when the call came,

It in evident that before the cezeicn ot
C mala to Great Briwin, there wasa R--
gnlar Militia Ferce under the Freach rule
—und ruch must have bein ueces-ury to
goard the eettders frem Tudisn iucuisione.

1t ir, perhaps, one of the biest proo’s of
the contidence which great Britain, even
from the earlisst tim:s, placed in her
Frevck-Canadian sutjecls, tuat ehe accept-

ed thoir eervices in the Militia, anl the
eurrenderers of this faith is also proved by
the fact that when Montgomery, lere than
twenty years after the taking of Quebzc
by Wolfe, attempted to repeat Wolfe’s ex-
ploit on beba'f of the congressional troopa,
nearly one half of the defending fores was
eomposed of militia, and of them ths
French Cnoadian proportion was about
five eigbthe,

Kiogsford gives the whole defending
force at 1896, including c{h iere, non-com-
missioned oflizers and rank and file, of
which 326 were militia and British settlers
and 571 Freoch-Cinadians. Connected
with operations at Quebec are the names
of De. DeBeaujen and Dafushi—two of our
oldest French families as assisting azainst
Montgomery, and in the whole eampaign
the militia cooperated with the British
troops against t2einvading forces, Among
others mentioned as leaders defendiog the
country agaiost the troops of Cuvous, are
the names of DeLorimier and DeMontigny,
whose derceadants are well known to the
present ganeration — while a Csnadian
corps unider Capta'ns DcBoucherville and
Moarin formed part of Burgoyne's ill-fated
exved:tion—aund a large force of Canadian
militia al:o accompanied Hamilton’s ex-
pedition to Viocennes in 1778-9.

In the war of 1812, also, the French-
Canadians proved their loyal appreciation
of the trust reposed in them by Great
Britain, and the nawe of DsSalaberry will
ever remain green in the memory of Cia
adians of both French aud British origin
as a lasting argument for the unity <f all
races in furthering tha progress of our
common country, and suggest other dis
tinguished names ag a proof how well we
can work together for the comuionweal if
we but make that commonweal our first
consideration.

It was not my intention, however, toset
forth the doings of our militia but rather
briefly to train the progress of the legis-
lative eventments affacting the force.

The C wadian Militia undzr France wa3
offizerad by the Seignieurs who, indeed,
received their grauts or seigniories from
the Freach Crown upon the condition,
amongut others, that they should in time
of war furaish a certain comp'emint of
meo to coopera‘e with the regular troops.
Thia necessitated ti.e keeping up an or-
gacization of men drilled sufliziently to be
of assistance acd wust have b2en of great
advantage io the frequeat collisions with
the Indian tribzs,

The firat British legislation allzcting the
Muilitia—an ordinsacz proclaimed in No-
vember 1765 —shows how tenasiously the
Frerch subjects clurg to the honor of
militiry ravk anl how redy they were to
accept the new (overnment. This o:di-
nance declares : —

“ Whereas several Captaine of the Mili-
“tia formerly es'ablishcd in this Provioce
‘¢ and sfterwards coantinued until the estab-
“lishment of Civil Government, within
“the eame, pretend that their comuwis-
¢ gions and former authority of Captains
“ of M.litia still continue and are in force,
“notwithstarding no ordinance of Hiy
 lixcellency the Governor in C)uncil has
‘ ever been made for establi-hirg or con-
““continuing them in ¢flize, a~.d whereas
“ the keepitg up ¢ Militiain this Province
“at thig javcwur? is not veceseary.

“ Be it therefore ordained and declared
“ by the antherity aforesaid (Governor iu
¢ Councit): —Timt ¢n the establishwment
“ of British (' vil Governwent in thie Pro-
“vince, the Milit'a before that time es-
“tebiished in the saine was thereby abol-
¢ inhed and taken away to all intents an:l
¢ purposes whatsoever, and all power and
¢ guthority derived from them, or which
“ any Pereco or Persons whateoever might
“claim or pretend to claim by force or iu
¢ virtue of any Commistion or other au-
¢ ihority therein did thenceforward cease,

‘“and was thereby annulled and taken
‘“away, and any Person or Persons what-
¢ goever acting or preteading to act under
“any Commission or authority therein
“was and were thereby and by means
“thereof dismissed and diecharged from
¢ the same accordingly.
“(3igned) J. Murrav,
“ Quebze, 27 Nov., 1765.”

Thers must have been some sort of
Militia allowel, however, a8 we have seen
that the deéfenc> of Quebec was largely
aided by such a force.

The Quebec Act (1774) established the
firat Canadian Lo2gislature uader British
rule —the Lgislative Couacil. Oz of the
acls pased by this couancil at ita firat
geasion, 17 G2, IIL., cap. 8 (1777) pro-
videl for the orgwnization of a regular
Miiitia force in the Province, as follows:

Every “person between the ages of 16
and 60 wag liable to serve in the company
of th2 parish where he had his residence,
aud on default of enrolling himself was
eutjact to a peaalty of $20,a0d on refusing
when called upoa a second time, was ren-
dered incapible of keepiog by him or
bearing any fire-arins, besides 1mpricon-
meat for one mooth 0a each coavicticn of
using or keep'ng a fire-arm. Those found
guilty of dishonorable conduct were ex-
pelled from the Militia and forbidden to
use or keep fire-arme, and, as alaoc were
those who neglected to be enrolled, con-
demned wherever sleizhs or other car-
riages were needed for Militia or regular
troops to furnish doable their proportion
ate sumber.

Captains of Militia were ordered wilhin
twenty days atter the publlication of this
ordinancs?, to report o their colonels, full
lists of all liable to serve, and each
year, by tenth to fifteenth of March, cor-
rect these lists acd report correcticos to
tbeir colonels, Parishes or townchips
wera expected to furnish each a company,
aad these formed into battalions under
I.t.-Cols., which again were incorporated
into regiments under co'onels,

No militiaman was to change nis resi-
dence without notice to his capta’n.

All militia men were indeed on the last
two Sundays iu June and the first two in
July to assembdle for inapection of arms,
tyrget practice and drill, under a penalty
of 10a. fiae.

In time of war the number required for
gervice were drawn from the different
companies in proportion to their strength
aud eerved with the rezular troope. All
over 60 and those holding lands en route
were obliged to furnich sll carte, sleighs,
etc., required for use at such a rate as
might be fixed by the Commander in
O ief,

Auy oflizer guilty of dicobedierce or of
partiality, either in the selection of the
men required for active service or other-
wise, was eubject to the loss of his com-
mission and compelled to serve as3a pri-
vate, This ordinance was by its terms to
exnire in 1779,

The strength 0o the Militia of that part
of Cinada, now the Province of Quebec—
a9 shewn by tle liets furniebed under the
atove crdinarce—was, on 26 June 1778,
17,198 or nea:ly 6,000 more than that of
the presint ictive or volunterr Militia
Fource of the Province which as tkown Ly
the Mi itia Li:t of Jan. 1892, iy 11,536.

In 1787 (27 (320, III, cap. 2) a further
Militia Act wes pacsed containing similar
provicious to that of 1777, with the follow-
ing amendments : —

FEich company was to ascemble yesrly
between the first of Msy aod September
for inspection of arme, firing a‘ marks
and instruction in drill,

Detachments from each comnany might
be ordered for active tervice for any period
pot exceeding two years, and when ench
detachments were ordered, the capinins
were to make & separate roll of all un-



