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119, there might perbapi be nme doubt as te
the propriety of striking eut the pies,, as that
enly gave power te atrike ont pleasI "so
framed " as te embarras or delay. But the
Common Law Procedure Amendaient Act, 84
Viot. cap. 12, goos further, and gives pewer to
strike eut sny plea upon the ground of era-
bassmeut or delay, and thus extends to the
whole piea, sud net mereiy te its form. As to
the raie before the Administration of Justice
iot, that the Court would not decide in to the
truth of pleadinge regular in forin previous to
the trial, the reason was, that it might notbe put
te the trouble of deciding between confficting
&ffdavits, and sloo that there might be ne
temptation te a defendant te pit in affidavits on
wbich he wouid have ne cross.examination.
This does net now appiy, as there are no cou.
ilicting affidavits, sud the evidence is taken in
the saine way sa at a trial. There always wus
at Common Lsw, irrespective of statutory enact.
menti, a rule that the Court would strike eut
sbsm, pleas, the oniy difficulty being the preving
themn te bq sham : Ch. Arch. Prsc., pp.
292-2917, and the cases there cited ; Gordon
Y. Hanard, 9 Ir. C. L. Rep., appendix, 21 ;
Stokea v Harinett, 10 Ir. 0. L. Rep., ap.
pendux, 20 Bankc v. Jordan, 7 Ir. Jur. N. S.,
28 ; Leathly v. Carey, 8 Ir. C. L. Rý
appendix, 1 ; Nuti v. Rushc, 4 ExcPhequeiî
490. As te their havlng -pieaded over
this is a case cf the discovery of, new facts, and
we have .availed ourselves at the very earliest
possible moment of the power ef obtaining the
information. The Legisiature has flot given
this power until issue is join ed, ini order te pre.
vent its being used as a mesus of discovpring
morne defenc(4 snd aise that it moight flot cerne
te be nsed as a matter cf course, and thua grettjy
exhance tbe expenses of a suit.

Mfr. DALToi;.-This is an application te strike
out the plea, ef tihe defendants, ont the gýreund
that it is faise and mereiy for deiay.

The action is against the niaker sud two
epdorsers of a premissory note. The pies by al
the defenciants in payment before action. Ismue
was joined by the plaintiff on tise pies. Incee
then the plaintiff has caused the defendant',
Beattie, the muaker of the note, te î,e exaunine<î
under tbe Administration of Justice AP-t ()f 1873,
sud this in his examination.-"l 1 su oIlc of the
Defendants. 1 made tise Prorisaory note Ssed
on iu this action for $420. I mnade it lu
favor cf Mfr. ILobbs, I think. I knO tisat le
and O'Dwyer are endorsers on the noes,
know that tise plaintifse are the holdei,, cf

Isa note. 1 did, not psy thsnote, uer did

the other defendauts I gave instructicustO
defend this suit for &Il three defendants. The
object of the defence is te gain time to P6Y
the amount. The wboie anxount, $420, ald
intereat, is stili due front the Defendanti tO
the plaintiffs."

Upon this the plaintiff bas moved to striko
out the defendants' plea as false and pleaded fc'r
deloy. upon the admission of the defendant hiIi'
self made in the suit.

1 think I ought to make the sumnmons abBO'
lute.

At one tinte, undoubtedly, it was considere&
that the Court had a juriediction to strike Out
the plea of a defendaut, and aiiow the piaintiil
to aigu judgmeut where it manifestiy appeared
that the pies was false. Rickly v Proone, 113,
& C, 286, was a case of this kind. There, tO
a declaration for use and occupation, th .e defefl'
dant pleaded that lie had delivered cortQin
named goods to the plaintiff, as Ilsatisfaction-~
The pies wus struck out, upon an affidavit~ th5It
it was false-the defendant net filing any couiitef
affidavit. I believe that titis is net the law nO'wt
and that the Court at this day does not feel tle
it has jurisdiction to, force the defendant tO
verify bis pies by affidavit, or to try on affid"'
vits the truth of the plea-the law haina
assigned a, differtut tribunal for such trial*
TI'ia waa settled by Morningeon v. Becket, 21B. &'
C. 81, and Smnith v. Backwelt 4 Bing., 612
These csses have been foilowed ever since, sud "0

doubt the resuit fromn the cases of the present 1%
is correctiy stated in Arch. Prac. il ed, 291, that
"the Judge will not iinterfere and strike ont'
plea upon the niere grouud of its being fgJiep
although th&e plaintif swear that it is in eieil1
respect so. " Thus in La Forest v. Langa, 4 D'
P. (". 642, a defendant plesded that the bill oued
on was outstanding in the hands of a third Per'
son, snd upon affidavit that the pits was WIIO111
faise, sud a production of a letter of the defendaiit
in proof of it, in which the defendant requested
front the Plaintiff tine for payinit, it wW
by Tindal, C. J., oit a motion to strike out tho
piea,-"*1t is a pies upon which issue niay l
taken, and if we were to shlow this rule, '«
shid in effect be trying the case upon Ïf11
davit. ,!

Ail this relates te pleas on whielh a single l5'
sue may be taken, snd the rewtbun which ru"1
through the cases in this aloune, ilit to stIile
out sucli a pics' ia ait aqàîuinltion by the coli1t
of the power te try on affidavit that which, bfY
the law, is to, be tried by jury.

But there in another clama of cases, viz., tiOO
where, front the forai or substance of the P1601

104-vo1w X., X. 8.1 CÀYÀDÀ LÀ W JOUItRAL. -


