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her brother-in-law, sued the defendant for breac
of promise of marriage. :

'Ehe defendant obtained a summons calling on
the plaintiff, by her next friend, her attorney or
agent, to shew cause why the rule of court ad-
mitting Alonzo Richardson to prosecute this™
action as the next friend of the plaintiff should
not be set aside with costs, and another next
friend appointed, on the ground that he was
an irrespousible person; or why all proceedings
should not be stayed until the said Alonzo Ri-
chardson should give sufficient security for the
costs.

Coutradictory affidavits were filed as to the
solvency of the next friend.

J. K. Kerr shewed cause :

This next friend is not only the brother-in-
law of the pluintiff, but she is. living with him
as one of his family, and he is, at present at
least, her natural guardian. Morris v. Lesiie,
65C. L. J. N. 8. 318 is an authority in my favor,
and German v. B liott, 2 C. L. J. N. 8, 267 is dis~
tingnishable. Thereis no evidence of ingolveney,
even if that would be safficient to uphold this
gummouns: Yurworth v, Mitchell, 2 D. & R. 423.

W. 8. Smith contra,

The case of German v. Elliots governs here.
The next friend not beiog, 28 the defendant con-
tends, a responsible person, should give security
for costs.

Mzr Darrox.~I quite agree that this man is
a proper person to represeut the plaintiff as her
next friend, withoui giving the security asked
for, aud I should think this, even if the applica-
tion were not answered on the wmevits, which 1
think it i3. German v. Eliiott, so far ag it
t(tipplies, is against the contention of the defen-

aunt,

The summons must be discharged—costs to be
costs in the cause to the plaintiff,

Summons discharged.

CHANCERY.

{Reported for the Caxapa Law JovrNat by T. Laneroxw,
M. A., Student-at-Law. )

Re CavermiLL. ¥

Quicting Titles Act— Title by preseription— Evidence of
length of possession—Notice to person holding paper title
~ Deeds,

A petitioner claiming title by length of possession must
prove possession for the requisite langth of time by clear
and positive evidence, which should be of more than
one independent witness.

In such a case, a notice preparedand signed by the Referee
should be served upon the person having the paper title,
if he can he found; but if not, evidence should be pub
in, both of search for him and his representative ; and if
such search prove fruitless, possession should be shewn
to have been long enough against him, even though he
had no notice of such possession.

A mortgage more than twenty years old appeared upon
the Registrar’s abstract A discharge of this did not
appear to have been registered, none was produced nor
was any proof given of the mortgage ever having been
discharged. It was stated on affidavit that nothing was
known of the mortgagees, and that no demand had ever

2 We have unearthed the following judgment, which it
appears has not yet been reported, and publish it for the
benelit of practitioners. The points decided are jmpor-

tant, and the ease is an authority with the Referee.—
Evs, L. J.

been made for the mortgage debt, though nothing had
‘been paid, and that no acknowledgment had been given
within twenty years or more.

Held, that evidence should be adduced of gearch for the
mortgagees or their representatives. That a single ez
parte affidavit that no payment or demaund has taken
place, would not bar claims of mortgagees who could
be served with notice. But if they could not be found,
notice wight be dispensed with after a great length of
time, and satisfaction presumed.

[November 20, 1868.—Mowat, V., C.}

This was a petition by Thos Caverhill, nnder
the Act for Quieting Titles. The chain of title
put.in as a sshedale to the affidavit of the peti-
tioner, shewed the paper title to be in Oliver
Grace, who purchased from the patentee in 1810,
and sppeared never to have parted with his in-
terest. The next record was a deed in 1820
from one Wm. McGinnis, whose title was no$
apparent, to one Meigham. In 1831 the pro-
perty passed by deed from Meigham fo R. W.
Preuatice; in 1833 by dced from Prentice to Jarvis.
Asg these three last deeds were not produced it
did not appear whether or not they contained a
bar of dower. In 1823 Meigham gave a mortgage
to J. Spragge and Wm. Hutchinson, no discharge
of which was registered. Ju 1838 Jarvis con-~
veyed to Michael Crawford through whom the
petitioner claimed. From that time Crawford or
those claiming under bim had been in posses-
slon, and previous to Crawford’s possession, the
Jands had been a state of natare or nearly so.
The land of which the petitioner had been in
possession since 1863 was not an entire lot, &
portion having been conveyed by Crawford to
the Hamilton & Toronto Railway Co. in 1858,
Crawford made an affidavit, stating that during
his possession no demand had been made for any
part of the morigage debt under the mortgage
from Meighaw to Spragge and Hutchingon: that
he never paid anything on account of the same,
nor ever had given any written acknowledgment
of the vight of any person or persous, thereto
signed by himself, ov any person as agent for
bim: and that no demand was ever made for
dower by the wives of MoGinnis, Meigham or
Prentice, and that he did not even kunow that
they had wives.

Mowar, V. C.—To make out a title by pre-
geription where the proceeding is ez parte, the
evidenoce should be elear, strong and satisfactory.
It should be by more than oue independent
witness, and should shew that the possession
was of the whole lot, as it had beea deeided
in several cases in the Quneeu’s Bencht{ that
possession of part does mot give a title by
preseription to the whole lot. Unless'the evid-
dence for this purpose is elear, it shounld be given
vied voce and before o judge. But the testimony
of a single witness in the loose and general terms
of Michael Crawford’s affidavit would never do,

The rule hitherto acted upon, sud which it
geems most important to observe is to require
notige to be given to the person having the paper
title, where a title is claimed in opposition te iy
by prescription, the notice being prepared and
signed by the Referse. To dispense with the
necessity of this notice there should be due
search for the person baving the apparent paper

t See Hunter v. Farr et al., 23 U. C.Q. B, 82¢; Dundas
v. Johnston ef al. 24 U.C. Q.B. 550 ; Young et al. v. Ellioti
et al., 25 U, C. Q.B. 334~—Eps. L. J.



