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.NICOL v. EWIN.

(In the (bountv Court of the County of Simcoe.)

L1D'Nv. Ewî.
r)..RP.ACH v. EWIN.

(In the County Court of the County of WVel-
lington.)

A bscnding Deb fors' A cf---Yon-personal service cf writ
of siomnon-Prioriti, of 4execuions-Suýtrpliis pro-
ceeds of sale of lansd bymrortgagee.

Some tinie prier te the 2nd of March 1876, defendant,
having previously inertgaged his real estate, absconded

froin this Province. On that day Nicol comrneneed his

action hy wi-it of sumnnions, and on the 31st of March,
after attemp)ts. at personal service, served defendant's
'vife. On the 2Oth of April an order was obtained for

leave to proceed as if personal service had been effected.
On the Sth of May judgment was signed, and fi. fa.
lands placed in the bands of the Sherifi of Simcoe. On

the Sth of April, 1876, Lindsay and Darragh issued writs

of attaehmnent against defendant, and on the 3Oth of

November placed fi. fa. lands in the %aid Sheriffs bands.

(Je the 7th of May, 1877, the inortgagees sold under

their power of sale, frein the preceeds ef sshich there

remnained a surplus.

Ileld, 1. That Nicol', scrit of sununiii)iS was 'l<served

vithin the meaning of section 20 cf the Absconding

liebters' Act l)efere the issile ef the attachmlents, anti

hi-, having obtained judgincnt first, wus entitled te bc

Paid in full.

2. That the righcts of the executien crediters in re-

spect of the defenidants4 equity cf redlesption remnained
Unchanged by the sale by the mortgagees.

[April 26, May 1--Mr. DALTON.

This was a special case, stated by consent,
fer the opinion of Mr. Dalton in Chambers.

The facts, as stated more at length ini the
Special case, were shortly as follows :

1. Ewin absconded from the Province prier

to the 2nd of March, 1876. Nicel, on that
day, issned a specially endorsed writ against

Ewi and eue H. Interlocutory judg-
nient was entered against H. for default of
appearance. On the 3lst of March Ewin's
lViïe was served, ani on the 2Oth of April an
Order obtained te proceed as if personal ser-
Vice had been effected. On the 8th of May
Writs of fi. fa. goods and lands were placed in
the hands of the Sheriff of Simacoe.

2. On the 8th of April, 1876, Lindsay issued
au attachment in the County Court of W~el-
linigton, under the Absconding Debtors' Act,
against Ewin, and placed it ini the saiid Sherifi's
hanids on the 13th of April. On the 3Oth of
NOvemberfi. fa. goods and lands were placed
inl the said Sheriff's hands.

3.Eatythe saine proceedings were taken

4. At the time Ewin absconded hie was the

owner of the equity of redemption in a certain
parcel of land in the County of Simcoe.

5. The mortgagees of Ewin, on the 7th of

May, 1877, sold the lands under the power of

sale contained ilu their mortgage, and realized

more than enough to pay the mortgage.

6. Ewin had no other available assets.

7. There were no other incumbrancers ex-
cept those mentioned.

S. The question for the decision of Mr.

Dalton was - whether Nicol was entitled

to be paid in full out of the surplus in the

hands of the mortgagees, or should rank pari
pa88u with Lindsay and Darragh ?

O'Brien for Nicol.
Creelman for Lindsay and Darragh.

The following authorities were referred to:
-Absconding Debtors' Act, secs. 20, 28, 30;
Potter v. (Jarrol, 9 C. P. 442, 44s. Daniel v.
Fiîzell, 17 U. C. R. 369 ; Mc,,Kay v. Mitchell,

6 U. C. L. J. 61 ; Smith v. Trn8t and Loan Co.
22 U. C. R. 5:25,

Mr. 1) ALTON. -1 think, the process in Nicol's
case was served in the terms of the statute
before the suing out of the writs of attacliment.

1do net think personal service wvas necessary.
This being se, uuless the fact of the sale by

rnortgagees alters the position of the parties,
Nicol is entitled toeopýaid iii feUi. It appears

to me that the right to surplus miust follow
the course of the property out of which it
arose, as if it had continuied in its original con-
dition as land. Nicol could have redeeméd
the mortgagees, because lis fi. fa. w-as a
lien and encumbrance on Ewin's land; or sup-
pose Ewin dead, the riglits of Ewin's heir
and executor as to the surplus would have
stnod thus : Had the mortgyagees sold dur-

ing Ewin's life time, the executor would
have been entitled to the surplus, if after
Ewin's death lis heir ; because, ici the flrst

case, Ewin would have died owning personal

property .in the latter, owning real property ;

and se in the different cases the exectitor or

heir would have been entitled acéordingly.
The reason is, that the Building Society could

net changre the nature of the property beyond
their own interest in it adversely to tise inter-
ests of others concerned, nor alter the legal
devolution of the titie to the surplus ini preju-
dice of the veiited interest of another. Ini this

case the writs of fi. fa. were ail in the Sheriff's
hands, while the equity of redemption was yet
ini Ewin, and bound the property as realty,
subject to the claims of the mortgagees

[C. L. Cham.
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