
POLAK v. SIVARTZ.

The defendants denîed that thev sigiied 1the deed containing the
covenant, and aise alleged that they had an equitabh' set-off
greater than the plaintitl's claim uindèr the covenant.

The action was tried witheut a jury at Toronto.
L. F. Heyd, K.C., for the plaintiff.
J. A. Macintosh, for the defendants.

(JLUTE, J., in a written judgrnent, said that there wvas ai ' ex-
change of properties between one Sonshine and the defendants,
uipon which properties there were existing mortgages, and the
purchasers in cadi case assumed the mortgages on thc propert v
wvhich they recei ved in exchiange for their property. No înonev

ansdsd default was made by both parties. lThe plaintifi
re(ceiveýd front $onshine an assigninent cf bis interest iii the ('ove-
nanit by the defendants, and clainied te recover the full amounit
due upon the ntertgage ini respect cf which the covenant wvas
-iid te, have becti given. The assignmcent was dated the 2(dtl
January, 1916, and, in consideration of one dollar, purported te
44grant and aissign tinte the as,ýsiguce, bis heirs, executors, admniis-
trators, and assiguis, the said covenant with the said Morris Swartz
and Simnon Rabinoviteh and ail benefit and advantage te bc de-
rived therefrcjn."

in the deed cf land fron Soushine to the deednS wart z aw
liabinovitch, there ivas titis co enant: "Subjeetýv alsc to registerI-u
inortgage înrmumbrances which the' purchasers assiune and cv'
uant te, pay as part cf the said pucaepie"but titis deed
was net signed by the defendants, but only by thle grantor; aiîd
for that reason the assignee eould nlot maintain the action.

Referene te ('redit Foncier Franco-('anadien v. Lawrie
(1896), 27 0.11. 498; Furness v. Tedd (1914), 5 0.W.N. 753, 25
0.W.R. 708; Burnett v. Lynch (1826), 5 B. & C. ;-89; Withaxn v.
Varie (1881), 44 L.T.R. 718.

Mr. Heyd relied upon British Canadian Loan Coe. v. Tear
(1893), 23 0.R. 664; Campbell v. Morrison (1897), 24 A.R. 224.
The8eý cases shewed that an equitable obligation cf a purchaser
of land subject te a mortgage mnay be assigned by the vendor to
the meortgagee, but were net in confliot with the ('redit Foncier
case.

It was unnecessary,, in titis view cf the cae te consider the
equitable rights which the defendants claiined in respect cf the
exchange.

Action dimrnssed with cQsts;.


