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sheuld be made before trial, but the judge thpre, said hie %vould
treat thé application at the trial as having been made before the
trial-and I shall pursue the Rame course ini the présent instance,
and trent the application by the plaintiff te read the ezamination
for discovery of Mrs. Johnson as an application reg*ularly made
for that purpose before trial. There is nothing in principle or in
authority to justify iny admission of this exaniination to prove
the ease of the plaintiff hère. and I accordingly reject it. My
reasons briefly are: (1) the evidence could flot be u:sed at any
stage of the action against the défendant upon 'any proeecd-
ing in thé lifetime of the witnegs; (2) an examination for discov-
ery is flot an afildavit, ge that Con. Rule 483 can apply;: and (3)rthe ruIeq provide for the use to be mnade of thé examnination for
another-and expressio unius est exclusio alterius.

Trpn.fjg now to thle admimsible évidence. The statement of
defence puits everything in issue except that the defendant, on or
about the 24th August. 1906, ''secured frorn thé plaintiff in-
structions to purchase for lier 500 sh,,res of thé capital stock of
the Boston Mines Company, Lirnited. at or for fthe priee or suin
of $1. per share. The examination for discovéry of thé défendant
sets ont that he recéivéd a cheque for $500 from thé plaintiff
about the 24th August, 1906, wvhich hé caghed; that hie had an
agreemeont with the company for soe shares, but they are still
"pooled" and so flot isued; that Mrt. Johnson bought some of
lis 2..000 shares in August, 1906, and by August. 1906, hée had
beén paid by hier for thém. No sharés havé béén issued yét te hier,
bécanse lber solicitor didn't want it. Ilé used thc $500 réeeived as
his own. andc did net pay if te anybody as the price of sharés in
the eonipany; hie never offeréd lier -cértificatés for any shares;
hé neyer lad them to effer: fhe orily thing hée liad wa4 hi,; agréé-
ment on the 27th July, 1908. hie received a létter frein the solici-
tor of the plaintiff that his authority te buy shares wvas revoked,
and réquiring him to returii thé $500, whieh hée refuséd te do.

Taking the admissions in thé pleading and thé examination
together, if sufficiently appearg that the défendant, having in-
structions from the plaintiff te buy for lier 500 shares of the
capital stock of thé company, and having reeived $500 froin hér
for that purpoe, did net buy for hier 500 sharés at ail, but
bought for himseif 2,000 sharés of pooled stock, out of which
hé inténded te give 1er 500 sharés (as béing bought from him.
self) whén the stock should hé isauéd-and that, the défendant

h. flot having carriéd eut his instructions exactly, his authority was
revokeci, and thé money démanded back....


