
Rebrts and Notes of Cases. f59

dants. the agent did flot pay over the prernium to the latter tili Jan. 20, 1902,

Who acce!pted,knowiflg for what it was paid. They did flot, bowever, issue a

policy, and after the fire bad occurred repudiated liability, on the ground
that îhev had only insured the plaintiffs for 30 daYs.

Heîd.ý that the defendants were liable, fer if they intended to treat the
insurance as terminated at the end Of 3o days, it was their plan duty to
have so :nformned the plaintiffs, and returned them a proper proportion of
the premiulfl paid, and flot baving done s0 they were legaily, as well as
rnorali>' i.able both by virtue of the second statutory condition, R.S.O.
1897. c- 203, S. i6S. (2). and also on the ground of estoppel.

Ridddi, K.C , and J/ohn Gr-eer-, for plaintifts. Watson, K.C. for
defendants.

Ferguson. J]IN Rs BAR 71. M4CNILLAN lFeb. S.
Diz-si,'n Cýurs-Judgment ru mmon-orm of affidavi-R.& 0. 1 897, c.

60, S. 243-Prhibin.

An affidavit, bya plaintiff ix' a Division Court action desiring to isst'e a
judgment sumnmons, stating that "the suni of $65. 10 of the said judgrnent
remains unsatisfied as I arn inforrned and believe", the judgrnent being for
more than $65. xc, is not such an affidavit as is required by S. 243, Of the
Division Courts Act, R.S.O. 1[897, c. 6o, and prohibition wiIl lie to, restrain
proceedings upon a judgmeLîit summrrons issued pursuant to, such an
affidavit.

.Ifiddýleton, for defendant. Gambie, for plaintiff.

Divisionai Court] CITY OF TORONTO v. TORONTO RAILWAY CO. [Feb. 9.
htncst(~nzradSumcertain-Rentai of track-Interest by way; of

damages-Demand of payment.

by the agreement in question in the action the defendants agreed ta
pay to the plaintiffs $8oo per annum per rni'e of single track and $î6oo
per nÀle of double track occupied by the defendants' railway, not including
"ttirn<)uts". in four equal quarterly instalments on the ist of January,
April. J uly and ()ctober in each year. Disputes arose between the parties
as to the mcanxnig of the word "1turnouts" and as to what tracks were to ie
mneasured and as to the manner in which they were to be rneasured, and
this action was brought in refèerdce ta these questions and was finafly
determined on appeal to the Judicial Cornmittee. In the resuit the con-
tention of neither party was given effect to, the muleage in respect of which
rentai was payable being held ta be less than that contended for by the
plaintiffs a-id greater than that contended [or by the defendants. The
plainti ifs had froni tirne to tir.ie demnanded paynment of the surits payable


