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the surface inerely, and ceasing with thé rpi that prodiuced it. The plaintiff
contended that there was a conlstanlt stoeatn of water, baving its source in the
higher land, and only, if e.,ceasing in the very dry summer weather.

The trial judge read te the jury ant extract fromn the judgment in Beer v.
Stroud, i9 O.R. io, as follows t It ia flot essential that the suiply of watcr
should be continuousi and- from -a perennial, that- is. a never-ceasing, living.
source. It is enough if the flow arises periodically from natural causes, and
reaches a plarnly defined channel of a permanent character. .,. He
alse teld the jury that a channel made by mere surface water and snow is flot
a watercourse unless there is ordinariUy and inost frequently a moving body
of water flowmng through it, and that the principles which are applicable te
strcamns of runniuig water do not extend te the flow of mere surface water
spreadiutg ovei the land.

Ileld, Oet- STREET, J., that, without a permanent source, which, huwever,
need not necessarily be absolutely never-failing, there cannot be a %vatercourse,
and that, as the attention of the jury was flot expressly called te the difference
in effect b.,tween týe occasional flov of surface water and the steady flow frori
a source. and as the passage from the judgtnent in IJoi- v. Stroied, divorced
fri its context, might have miisled the jury, there should be a new trial.

fPer ARMQU R, C.J., that what the judge told the jury could flot be held te
be mnisdirection wvithout reversing the decision in Beer v. Stroud, and the
objection to the charge was tee vague and indefinite.

lu the resuit the motion te set aside the verdict for the plaintiff, awarding
hlmi darges for the permanent diversion cf the wvatercourse, was dismissed
but the court ordered that the judgrnent should net be enferced unless and
util the pl',intiff delivered te the defendants a release cf any further dlaini in
tespect of me cause of action and fer damnages.

Cule, Q.C., andj. W Gordon for the plaintiff
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Two of the defendants, being mnerbers of a township ceuncil, were
appoirited, by resolutien cf the council, a commnittee to rebuild a culvert, and
they personally superintended the work, aud were paid fer doing it, but there
Nwas uo by-law authorizing their appointment or pavmient. The other defend.
ants were employed by them, and did the work. *rhe plaintiff met with an
accident on the highiway near the culvert, owing, as she alleged, te the negli-
gence of the defeudants in ebstructing the road with their building materi.tls,
and brought this action fer damtages for her inijuries.

IIeld, that the defendants were net fulfilling a public duty, and were net
eutitled te notice of action under R.2.0., C. 73.


