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ail property held by the debtor at the time
when such judgment was rendered or sub-
sequently acquired by him. The second
period extends fromn the 3lst Dec. 1841, to
the 1lst of Sept. 1860, and judgments rendered
during this period, affect only sucli property
as the debtor possessed at the time when the
judgment was rendered. The third period
extenda from the let of Sept. 1860, to the lst
of August, 1866, and judgments rendered
during this period affect only such property
as the debtor likewise possessed at the time
when the judgment was rendered and which
is described in a noticej registered with the
judgment. The fourth period commenced
on the lst of August, 1866, and any immove-
able belonging to the debtor at the time of
the registration of a judgment rendered
since, that day and of a notice descnibing
sucli immoveable becomes affected by the
judicial hypoihec.

The ruies governing this subject are to be
found in sections 3, 47, and 48 of chapter 37
of the C. S. L. C., and in articles 2026, 2034,
2035, 2036 and 2121 of the C. C.

In the present case the judgment was
rendered during the second period, and the
property which it is sought to affect was
only acquired by the judgment debtor on
the lSth of May, 1856, nearly four months
after the rendering of the judgment; it can-
not therefore be affected by the judgment.

The judgment of the Court is as follows
"The Court, etc.
"Considering that the judgment, from

which it is alleged that the judicial hypothec
forming the basis of the action in this suit
resulte, was rendered on the 28th of Jany.
1856, and that the judgment debtor .only
acquired the immoveable property which is'
the subject of the hypothecary action in this
suit on the lSth of May, 1856, and that hie
only becamne posessed thereof on the last
mentioned date;

"Considering that by law judicial hypo-
thecs arising between the 3lst of Dec. 1841,
and the lst of Sept., 1860, only affect such
immoveable property as the judgment debtor
poosessed at the time when the judgment
was rendered;

IlConsidening therefore, that the immove-

able property described in the decl aration
was neyer affected by a judicial bypothec
resulting from the judgxnent Jnentioned in
the declaration and hereinabove referred te;

IlDoth dismiss the action in this cause
witb coste."

Thos. P. Foran, for Plaintiff.
Henry Aylen, for Defendant.

CIRCUIT COURT.
HuuL (district of Ottawa), Nov. 6, 1886.

.Before WuRTELE, J.

MONG»ON V. CONSTANTINEAU.

Procedure-Judgment by defate - Opposition
- I>roof.

When an opposition i8 ftled to, a judgment ob-
tained by default upon the pkzintiffs affl-
dait, the issue has to be tried, and evidence
adduced, as it would have been if no judg-
ment had been rendered.

PER CUIRIAM. The plaintiff brought suit
on an account for goods sold and de1ývered,
and took judgment on defauit upon his own
affidavit.

The defendant hias made an opposition t'O
the judgment, by which hie specially denieis
ail indebteduess, and supports the same by
his affidavit.

The plaintiff has answered that the defend.
ant is indebted as stated in the declaration
and detailed account, and that hie had ac-
knowledged bis indebtednesse.

The case has been insciibed for proof and
hearing on the menite, and, without any
proof having been made on either side, lias
been submitted after argument.

The plaintiff relies on his judgment and
on the fact that the defendant had m~ade no
proof to impeacli it.

'It is an elementary principle that hie who
dlaims the performance of an obligation
must prove it, and that teetimony given by
himself cannot avail in his favor. This rmie
of law iis contained in articles 1203 and 1232
of the C. C.

As an exception to this rule, a plaintiff can
ôbtain a judgment upon ie own afildavit in
the cases mentioned in article 91. of the C. C.
P., but sucli a judgment does not always


