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Loftus Tottcnham in the execution of bis office
as justice et the peace as in 2nd and 3rd pleas

The facts proved at the trial were as follows:
The plaintif., Rose Kearney, was tenant of a.
bouse and yardl to the defendant Tottenham.
The defendant M',Gowan was Tottenhpým's bailiff,
and as such came to the plaintiff's bouse on the
'25th ot August, 1863, and said ho was auther-
ized te open a pass in the plaintiff's Wall and
througli ber yard for a person wbo lived je the
next liouse. Shie retused to permit Iiim te do
Pe, and weîît te Tettcnham to cempinin. Tet-
tenliam desircd bier te permit the pass te be
muade, or hie would send ber away. After this
interview M-Gowan and another persen came
and attempted te throw down the wall, whiere-
upen the pl:.intiff resîsied theni, and in deing se
-%vas assaulted and beaten by INIGowan. The
police then arrived, and on being shown a letter
by M1'Gowan they arrested the plaintiff and took
ber te tue barrack, whiere sbe was confined for
three bours. Atter this tume bad elapsed, she
was taken before Tettenhrtm in bis niagisterial
capaclty and committed te prison again. A let-
ter of authority fro Totnamt 'Gowan te
tbrow dewn the wall, and the record of a former
action ut quare c1ausum fregit for the sanie tres-
passes, iu which damages had been recovered hy
the plaintiff troni the saine defendants, were
read on behaîf of tbe plaintiff.

Evidence on bebaîf of the defendaut huving
been given, tbe learued judge directcd the jury
te leave eut of their censideration everything
that bappened after and including the arrest et
tbe pluintiff by the police, who bad arrested lier
in executien et' what tbey censidered their duty,
without the direction et tbe deteudants, and tiiot
if they believed that tbe plaintiff was assaulted
and beaten befure tiat; time by M'Gowan, they
were te lied fer tbe plaintiff against both deten-
dants, the det'tndant Tottenbam being responsi-
hie for the actLi of M1cGowan.

Counsel fer the detendant, Tottenbam called
on the learned judge te direct the jury that if
they believed tbe defendant, in the execution ot
bis duty as a ju:itice of the peace, committed the
plitintiff te prison, the plaintiff net having new
assigned, they sbould find fer tbe det*ený',nt.
The judge having retused te do se, the jury
found for tbe plaintiff in both issues.

The f'eurt ef Conînon Pleas baving granted a
conditional erder for a new tria!, which, was
muade absolute in Trinity Terni, 1865, the plain-
tiff uow appealed trom that decision.

The question fer the Court et' Appeal was
wbether tbe direction et the learned judge wvas
riglit, or wbether, under the circunistances, it
was.necessary for the plaintiff te have uew as-
signed.

Dewse, Q. C., and . P. JIamiltord, fer the
plaintiff. 1. A uew assigement is made unne-
cessary bere by the Cetemon Law Procedure
Act, 1858. E'ormerly a new assigemeet was
necessary in cases wbere it is ne longer se. be-
cause the replication de injuria onkly put in issue
the substance et' the pIea and net tbe identity et
the trespasser. But the ebject et the Commen
Law Procedutre Act was te prevent further plead-
ing atter the detence, and, therefore, by the issue
i bore tenered the identity et the trespassers in

issue. The defeudant accepted the issue thant
the very saine trespasses complained Oft 'ee
donc by bim as a justice et the pence. 2. Put
even 00(1er the old lnw ne new assignment woul'
be necessary. It the declnratien was pertcctly
general, and two trespasses were proved, botil
auswering te the description et the trespasses in
the declaratien, thon a uew assignment rets
necessary; but bere the plaint is specific in this:
that a joint trespass is nlleged, and an assauit,
battery, aod impr.ier.mnent desoribed. Ilere
there are net tri trespasses proved wvhicli an-
swer te the description et tiiose in the plaint.
The trespasses %vhichi the deteedant justifies as
a magistrate are net jeint-trespasses, but single
and cemnmittcd by birnseif alene. And the tres-
passes se preved do net include a battery, whîch
is bore alleged. The detendant bas net proveti
a battery wbich ueeded tbis justification, and to
whicli it wus applicable. If we !iad new assigned
bore we muost have admitted a battery jo.stified,
and a joiet.trespass jnstified; and we oould net
prove another battery and nnotber joint-trespass,
as there was enly one. Deteedant migbt have
asked fer particulars et the trespasses if bet liai
auy denbt: Nichoil v. Giennie, 1 M. & S. 588;
Greene v. Jones, 1 WVm. Sand. 25Db; Barnes v.
Iivil, Il Eat. 451 ; Freeman v. Crofis. 4 M.- &
W. 4; lli v. Iliddleton, 4 Ad. & El. 107;
Cocker v. Croinplon, 1 B. & C. 4S89; Cheasley v.
Barnes, 10 Enst, 80; Moses v. Levi, 4 Q B. 413;
Rogers v. Spence. 12 CI. & Finn. 719; Atkiuîsoii
v. Matthews, 2 T. R. 17î6; Oukley v. Davis, M6
East, 82.

-4rnestrong, ,S'erj., aud Carson, for the defen-
dant.-The tact et two detendants beiug sued
dees net specity the trespass in any way, hc-
cause each is entitled te regard himselt as the
defendant. in a separate action with a separatù
sommnons and plaira, cbarging bim individually
with the trespasses cemplnined et And the
tact tlîat there is only one battery proved, dees
net alter the case, ns every imprisennient, im-
ports a battery: Phillips v. J1Iozv.qate. 5 B &
Aid. 220. iprisonment is the giýst ufthde ac-
tien. [PIGev. C. B.-Ir~ yeu lîad plended only
te the imprisenînent, your pIea wvould ho- Ilat j
But if an impriseement. euly wvere preved, tIm
plaintiff would recover. Tliere is a dizti,îct ae-
tien for a-saîîlt and battery, and tiiere iinight
bave been a cont for it bere. But the qucstion
et fal-e imprisonnient is pot on tlîe record by
charging assault, b:îttery, andi false iipîiý4on-
mient. Tlîe detendant lias proed aînd ju-tified
sud imprisoomeut wliich iniports an asbstuot and
battery, and, as tlîere is ne ucw as>iriguet, wai
entitled toeta verdict: Bannister v. p1i.4ur, 1
Taunt. 357. The identity eft he trespa.,aer is
net in issue bore. Nothing is in isýsue exccpt
the deing as a miagistrate.

Cur. -7du. vit.
July 1.-FITZOFRALaD, B., delivered the ju.lg«-

meut et the Court-I have been unexperteiIy
called upon te delliverjudgment in this case, b>ut
I think I eau state in cfew words the ens
for or decision. which is that the dcci-ýiin of
the Court et Comnuon Pleas should ho rever:zed.
The case was in cifeot tliis. Two distinct uin-
prisonmniets efthUe plaintiff by the deteîdnt
were proved te bave been ma(de upon the sanie
day, eue a joint imprisonnmeet by tie twe deten-
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