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cannot be determined but by a new award or execution." Does
flot the making of the transaction inatter of record necessitate a
disclosure of it to the party it concerns ? Hale's " Pleas of the
Crown " exhibits a kindred case, that of a reprieve granted to, a
woman on the suggestion of pregnancy. This, with the
occurrence of insanity, are the two conditions whjch, eitlier
seen to exist, or coming to pass after sentence, require, ex
necessitate legis, itS extension. The learned jurist remarks,
" This reprieve is, or ought to be, matter of record, and, therefore,
1 have always taken it that, althoughi she is delivered before the
next sessions, yet the sheriff ought not to maKe execution after
her del;verý, ; neither ought the judge to, give such direction upon
the reprieve granted, but at the next sessions the woman mnust
again be cal]ed to shew what she can say ivhy execution should
not be made, and she is to bc heard.» Besides, the rule estab-
lished by the decis3ion of Hoit, C.J.. in Duke's case, 1 Salkeld, 400,
that "judgînent cannot be given against a man in his absence for
corporal punishm-enIt " stands in tie way, unless the statute has
dispensed with the formality. Sec. 66o of tue Code assumes, no
doabt, to regulate this mnatter of the presence of a felon during hîs
trial. Sub-s. i reads : " Evtry accused person shall be entitled to
be prescrit in court during the whole of his trial, unless lie
misconducts bisi v :;o interrupting- the proceedixigs as to
render their continuance in his presence impracticable." Sub-s.
2 :"The court înay permit the accused to be out of court during
the whiole or any part of any, trial on such terins as it thinks
proper.' This, eveni if the expression " trial " can be supposed to
include sentence, xvi.ich to say the least, is doubtful, could flot
furnish authority for exclusion by the court of a prisoner, not
seeking it, arbitrarily, or ex mecro motu,. One hundreri and fifty
years later the priticiple eznbodied in Duke's case %v'as re-affirmed
by a particularly strong court (Camnpbell, C.J., Pattesoil, J., and
Earle, J.) in Rez v. Chichester, 17 Q.B., 504-that, in turn being-

no forther back than î87o--approvced by a trio as eminent,
(C ,ckbiirr, C.J., Blackburn, J., and Ilannen, J.) in Reg. v. Wd/liapns,
18 W.R. So6. The last utterances were formulated, notwith-
standing the circuinstances that non-appearance in both matters
ivas deliberate, one l)risollCr having gone to sea, and the other
havingL departed for Ainerica. The doctrine. nullus commodumn


