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deg]n..
¢ clar‘ng

ha"'8edi that the person who is afterwards

e childn such action is really the father of
vit Wit};'nor unl.ess she deposited such affi-
cler in the time aforesaid in the office of
of the of the peace of the county, or clerk
C°°llncll of the city as the case may be.
;ci :ltlz.lrines was incorporated a city by
. ca ct of the Province of Ontari®, 39
on the 15{ ﬁﬁ, the incorporation taking effect
ena t, ay, 1876. Before that time it had
Uameg i:'n- St. Catharines is one of the cities
ereby 4 R. S, 0. cap. 5, 8- 3, and which are
TeSpect;y TClare:d for judicial purposes to be
Countjeq ely united to, and form part of, the
®8pect; Within the limits of which they are
th Saidvel-y situate, but for municipal purposes
& juri cities, and all towns withdrawn from
therg sdiction of the county shall not (it is
Whie Y enacted) form part of the counties in
My, g ey are respectively situate.
Peac; folmes was appointed a Justice of the
eneralor the_county of Lincoln by the last
g, oMmmission issued for the county in
Inissf. Catharines was then a town. No
Itis Sa.slon has ever been issued for-the city.
for (o4 that a commission was once issued
in; ;;’Wn, containing a few names not in-
r. Holmes. It was not produced and

2 8p

. Ray,
. eDot been able to find it. It is, however,

et t:r of no importance as upon the erection
- fop the tOWn into a city the commission issued
iet, ca own ceased under the Ontario Act 36
o P- 48, s, 313, now R. S. O. cap. 71, §. 3-
of On‘;gulflent can be advanced on the ground
oﬁtel}lence, based on the cessation of
of e Y in the town justices, as the aldermen
Unge, ’:EW city all became justices for the city
gy, Se same Act, 36 Vict. cap. 48, sec. 306,
Var; - O. cap. 174, 5. 395
oy, U8 enactments limiting the power of
Were ie g“Stices to act in cities and towns
ey, Iem?d to by Mr. McClive in his argu-
I nee think I have examined them all, but
, B0t now allude to any earlier than the

Ont

arj

};he sto Act (of 1873) 36 Vict. cap. 48, s. 308.
o

v

.

oa-tutes on the subject prior to this with

ate anéhe dftcisions upon them are enumer-
0 Rmeng reviewed in the able and careful
: Pet,-,~°f Mr. Dalton in The Hamilton Elec-

25t ton, 10 C. L. J. N. S. 170, decided on
lag . 2rch, 1874, in which he shewed that the

Went; .
?tloned section was the only one then

in force which took away the power of the
county justices to act in a town or city within
the boundaries of their county.

This section is now R. S. O. cap. 72, 8.6, and
in Longworth v. Dawson et al., 30 C. P. 375 it was
held that this section and R. S. O. cap. 5, sec.
3 (already referred to in making certain cities
for judicial purposes created, to and part of
the counties in which they are respectively
situate) contain the provision of the statute
law on the subject, and that the meaning of
these enactments is that county justices are,
and shall be, justices over the whole area of
the county, including the city, but that they
shall not, when there is a police magistrate for
the city, do any of the acts specified in the
first named section, which are, that they shall
not admit to bail or discharge a prisoner, nor
adjudicate upon, nor otherwise act in any case
for any town or city except at the general
sessions.

The taking the affidavit in question is clearly
not one of the acts specified, and if Mr. Holmes
could take it at all he could clearly do it in the
city.

I may also call attention to the words ot
this section not making any distinction between
justices for the county and justices of the city;
it precludes the latter from acting just as much
as the former. If the effect of the prohibition
to act were as general as claimed it would
leave no one to do any magistrate’s act in a
city but the police magistrate. The object of
the section was to prevent interference with
the police magistrate in his official duties
mentioned in it by any other justice, and was
specially directed against such interference by
the aldermen of cities.

As Mr. Holmes took the affidavit within the
limits of the county it is not necessary to con-
sider whether the taking such an affidavit is
not one of the things which a justice of the
peace could do anywhere (even out of his
county), as being a mere magisterial act or an
act of voluntary jurisdiction. From the au-
thorities, and by Mr. Dalton in The Hamilton .
Election Petition, and those in Paley on Convic--
tions, 6th Ed., p. 17-19, it would seem to be so.

The question however remains whether the
statute does not require the affidavit to be
made before a justice for the city. '

As Mr. Holmes is a justice having the same



