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RECE-z- ENGIASH PRACTICE CASES.

Price, one of the respondents, wbo represented independently of the statute; an indictmeflt

IL .. ...L.:4., f.4 -~AArntion in a ý!reat for the want of repair of a highway agaiflst a

1art of the mortgaged property, ought, to have person bound to repair it ralione tenuroe is a

een brought before the Court. The main point criminal matter; and if the person indicted is

br decision in thecasewas whether the purchaser convicted, he may be fined by the Court....

ofan equity of redemption could be affected by Agaîn, many of the offences mentioned in s. 91

a second mortgage, to the same rnortgagee, of the Public Heaith Act, 1875, are nuisances at

created after the purchase, on another pi operty, common law; some are not. Suppose that a

or whetber hie was entitled to redeem the first man is charged with one of those offences which

mortgage without redeeming the second. are nuisances at common law, proceedings

Lord Seiborne said, P. 710, that he thought against him may be taken at common law, then

Price sufficiently represented bis cestuis que he is assuredly a criminal ; but proceedings

trust for the purpose of this suit, no direction may be taken under the statute, and in that

having been given by the Court to the contrary. case hie is equally a criminal. The same rule

[NOTE.- The Ipnp. and Ont. orders are iden- must apply as to ail offenices against the Public

tical.] Health Act, 1875, sect. 9î, whether they are or

-- are not nuisances at common law, and the

THE QUEEN V. WHITcHURcH. nature of the proceedings must in ail cases be

1m1. 7 Ad 183, ec. 4 7 -j Ot. . 5, r ~the same. Upon general principles of law. and

(No. 484 )-Gtiminal cause or malter. upon the authority of Mfe//or v. Denham, I am

Held, an order of justices uîuler Irnp. Pulcof opinion that the case before us relates to a
Pu' c& cimnal cause or matter.'"

Health Act, 1875, secs. 94, 96 was an order inmade in crET, .J.mii:
a "criminal cause or matter" within iiieaning of BETe l.osatr J., sa decedt eat
above section of Imp. Act,"Teeisauebsdcedttapnay

[May 2o, C. of A.--L. R. 7, Q. B. D 534 should be imposed upon a person offending

In the above case an order had beenf made by iagainst the prov'sions of the Public Healtb

justices under the Imp. Public Health Act 1Act, 1875 ; and it has becen decided in Me//or

1875, directing the defendant to fill up an ash- v. I)enha;n, that to treat the matter in that

pit, so as to be no longer a nuisance. Under manner is to treat it as a criminal matter..

the provisions of the said Act the justices - It is alleged that the power to impose a

might have inflicted a fine, wbich 'vould bave penalty does nut turn the wrong-ful act into a
týelc n alternative reniedv isziven,

'c

een enforceable as a penalty. Ci Ili y

Counsel for defendant in objecting that the namnely, an order to abate or prohibit the re-

)rder of the justices was made in a "lcriminal currence ; but 1 cannot tnink that an alterna-

cause or matter,"~ relied on Mle//or v. J3enhain, tive remedy alters the nature of the offence. 1

L. R. 5 Q. B. D. 467 as a decisive authority in think that the present case is decided by

their favour. Me//or v. L)enhamii."

BRAMWELL, L. J. in the courst- of bis judg- COTTON) L. J , agreed that the casé was

ment said : governed by Mle//or v. Denhaml, and that the

"I think that the case before us is governed alternative mode of proceeding did not take it

by Me//or v. Den/zam, and that we are bound by Out of the authority of that decision. The

tbat decision. , . . The provisions of the offence was equally criminal, wvhatever was tbe

Public Health Act, 1875, bave been enacted as form of order made by the justices. The

a general law for the good of the public . . . summioT1 was a proceeding in a criminal

Wby is not this proceeding under the Pulic matter.

Health Act, 1875, ' a criminal cause or mat- [NOTE.-Athough we have no section in our

ter,' ivithin the meaning of Jud. Act, 1873, mud. Act correspondin,- 10 sec. 47 OflInj5. Jud

sect. 47 ? It is certainly not a civil procceding, Act, 1873, il seems rig~hl la note the abo've case

andit may perbaps be said that every proceed- as illustrainR our order No. 484, which lkough1

ing is either civil or criminal. Therefore, in-. nol identica/, is simi/ar la Im/i. O. 62, and

dependently of authority~ I am disposed to hold whick dec/arcs ltai tlle new ri/es are nol bo affect

that this is a ' criminal cause or matter.' The "the j6raclice or ,5rocedure in crimina/ Ocro-

difficulty arising in this case exists in others ceedings."1


