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pssessioti for a period exeeediîîg the 10 > cars pr-esribed by the
Limitations Act, and the relief which had been granted was
sinîply a declaration that shc wvas so entitled.

The question raised before this C'ou rt appa rently for the
first finie-as to the proprictv of grantim, a deriam'atorvY judg-
muent in the circumstnnces, besides being of genrral imîportance.
m-as. iin view of the nuinerous authorities. nuie of sonie nicetv.

Reference to (_''hanercm' Order 5:38; also to sec. 16 (b) of the.
,Judicature Art, 1.S.0. 1914 eh. 56, tirst iîtrodueed by 48 Vîirt
eh. 13, sec. 5. and identiral ini language witlr the Eiiglish Order
XXV., Rule 5; [3unncll v. Glordon (1890). 20 0.11. 281,; Austeii
v. t olhms (1886). 54 lT.l1. 903, 905 : Stewart v. (luriîbord(
(1903). 6 0.L.R. 262, Ottaw a Young Men's C'hristian Assoeiat
tion v. C'ity of Ottawa (1913), 29 0.L.R. 574, 581.

But Miller' v. Robertson (1904), 35 'S.C.R. 80--the head-
ntote of whieh says, ''A Court of Equity wimo grant a deerre
eonfirmning the titie to land elairned by pos-sessimn under the
Statute of Ljimitations jior restrain hy imijulitioxr a person from
sellitig land of ariother' ' seenî)s to be almost peîrvinpit
and is binding on this Court.

There rail be iio doubt, uponi ail the authorities, that iiow iii
ail cases a discretion exists ini the Court to grant or to wvith-
hold a niere deelaration of cighit. That being so, a vr, proper
r-ase foir the exereise of the diseretioîî adversely to the plaintiff
seems to be such a case as this.

Foisy v. Lord (1911), 2 0)W .N. 1217, 3 0,W.N. 373, (-on-
Nîdcred and distinguished.

Appeal aliowed oni artîi dismissed mithoint rosis.

FiRS'I' Divisio-N.XL ( nvR'r. JA&x'.xZlARY I0'rî, 191'6.

*RE SC'ARTHI.

liifaît Citslody-Separationý of Pa.rents-Right of Father to
(Tustody of <7irl of l'en-lWelfare of lnfant-Conduct of
Parents-Infants Act, R.S.0. 1914 eh. 153, sec. 2-Costs.

Appeal by Amy H1. R. Scarth from the order of LENNOX, J.,
intp 143, requiring the delivery by he tahrh8ad ae
Frederiek Searth, of their infant daughter, Mary Ilowitt Searth,
bon in August, 1906.


