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witness. Il suffices to observe on ti point
that Maurice Cuvillier is flot a Party to this
esiit lat h. is only in the suit to authorize
hie wife, and do.s not core withii thus provi-
sion. The case is anoialous, however. The
wife hereelf, séparée de biens and a tnarclaand

.pubhlque, niigbt b. exanined, and cf cours
weuld know nothing, because it is, ber naime

alon. that is used in the. trade, wbieh her
husband carrnes on for ber as ber agent and
attorney, and yet he cannot legally b. ex-
amined as aie inigbt b.. But this is the law,
and, therefore, we think tic evidence of Mau-

rice Cuvillier tiould have been rej.cted and
dismissed froni the record. That being re-

jected there rernains ne other evidence in
support cf the plaintiff's contestation, except
that given by Ross, an accountant, wbo, was
permitted to examine the books of Cuvillier

kCo. This wholly insufficient to sustain
the. plaintiff's pretensions, and therefore the.
judgmnent muet b. confinmed.

The. following ie the substance cf the. re-
corde& judgment:

Tii. Court.... conuidering tliat the. said
Maurice Cuvillier, tbe husband of the respond-
ent, is not a Party to this cause; cunsidering
thit the. said Maurice Cuvillier has been ad-
duced andi given evidence in Ibis cause on

behaîf of tie appellant againet bis wife, upen

the. contestaion raiseti b> the. appellant, not

withstanding tii. objection b> the~ re8pendent
mnade in. limine te tiie examinatien of the saiti
Maurice Cuvillier as sucb witnets; consider-
ing tiat by thlaw in frce in Lower Canada, tii.
bnsband cannot give evidence in civil matters
for or againal bie wife; tonsidering tiat the.
objection se mod, to the examination of tii.
said Maurice Cuvillior should have been main-
tained by the. Superior Court, and that there

wus errer in the allowanee of snob teetimen,
tus Court dclii sustain tie ssâd objection,
aud dclii reject from the record cf luis cause,
the. deposition mnade and fileti tiierein by tiie
said Maurice Cuvillier as sucii witnesà; and

censidering that save as aforesald tiiere is ne
errer in the. judgment rendered in tuis cause
by tiie Superior Court, dotb confirm tiie said

judgment witii sts.
AylWI O]RTJNOII, and MONDELET, JJ.,

concurred.

2brrmo & Nom,, for the Âppellant.
CoeUr, Pomàwei & Bé~ommj, fof the

PRespondents,

O'CONNOR(defendat in the Oourtbelow),
A&ppellant; and PlÀPHÂEL (piaintili n the
court belôw)ý Respondent.

Cause of Âdio*-Drft-cUoii for ,wt&"w

overpaid--C. . L. C. =ap. 82, sec. 26.
The plaintiff, residing. ini Monfresi,. Lower

Canada, received S cm igment of fleur from
the. defendant residing in P*r4s tTpper Cana.
da, againat whicii cnsiument the defendant
drew upon him for $6000. The Plintif ac
cepted the draft and paid the money, but the.
proceeds of the flour were afterwarde fonnd to,
fali short of the $6000. The plaintiff having
brought an action at Montreal, in Lower Ca-
nada> to recover the deficxency:

Regd that the cause o! action arase eut of
the transactions at Montreal, to) wlt, the ac-
ceptance there of the. oonaignment by the
plaintiff, the sale of the. con»ignment, the ac-
ceptance of the. draft, and the. overpayment,
and that the action wa therefoy, rightli
brougiit at Montreal.

This was an appeal frinm an int«lôitGry
judgment rèndered, in the -Superlor Court Mt
Montreal, by Monke J., on the l8tb June,
1864, dismissing an "fepion dklinfoffdffled
by the defendant.

The action wus brougbt Under these 0,ir-

curnstanees : The plaintiff is a produce fiiot

at Montreal, and as sncb r.oeived frem -tbe

defendant, a miller and trader, reoiding je

Paris, Upper Canada, a condigument of<20W

barre of flour to b. sold on hireU mth %

plaintiff sold the. fleur at MOIItr«B*I but befte
he Lad, received the pteoemd of the. sale, the,
defondant, i snticlpmtkt of the money b.ing

reeeived by the. plaintiff, drew upon hurA

(against the. consignment) for $6000. This

amount ws paid by the plaintiffat Montrea,
but the prooseds of the flour Mling shortofthe

eouin so phid, the plaintiff brongbt an "on

for the reooy Of the. amount avrpid.
By the dec-laraition thé plaintiff alleged "ea

cially tiat wien i. acept.d and paid the.
draft, he was net indebted te thi, dehadnt fit

anY suin Of meneY, but the mam 'wu dvawn

againet the consignînent, and Wer the ooe ac.

comniodatien ofthe defedanàt. By s second
0ount the. Plaintif repeated the. abeve state-

ment, ômitting the cosignor, and etating tiat
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