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Prac. Court.] LIJTZ V. BEADLE.-IN RE R~OBERTS AND IIOLLANO. [Cham. Rep.

jected, that I should ouly look te the matters
brouglit before me on affidavit on thîs application.

I think there is sufficient before me on this
application to determine the point. Simeon CHune
xcaling no0 affidavit bimself, and his affidavit
madle in1 Octoher, 1869, expressly states thit
he asserîs titie iu himself, aud tbat the defendant
was only in possession as bis tenant; and the
affidavit of the attorney on the record admoits,
as I take it te admit, iu effect, tbat bis original
instructions were fromt Ransom Clime, sebose in-
terest Simeon Cline acquired by a purchase made
before appearance entered, and that sinco the
2lst day of May, 1869, before ever Beadie at-
torned to Simeon, or took the ease for a year
at $1 rent, lie had takern bis instructions froma
Simeon ; I take it te be estahlished beyond al[
doubf, that Boadle bas beon tbrougbout only
nomiually a defendaut, sud tbat tbe defeuce bas
wbolly heem made by sud lu tbe iuterest ef
Simeon Cliue.

The case wbich is establisbed is, then, tbe cern-
mon case for making tbe order asked for, unless
tbe fssct that tbe plaintill' hy bis attorney opposed
Simeou's application t0 be admitted to defend as
landiord, is subversive of bis dlaim to bave lus
present motion granted, aud tbis, lu fact, was tbe
onfly grouud upon wbicb tbe ruie was opposed.

No case bas heen cited bo me iu support of
this contention, and upoýn reflecîlon, I do Dlot
tbink that the fact of the plaintiff baving opposed
tbc former application, sbould prejudice thse
present one. lienmay possibly bave thougbt tbat,
the alleged sale te Simeon Chune was a frandulent
coutrivance, and that it seas stil1 Rausont emb
claimod tise property, aud be may bave wished
tu retain a dlaim upon bim ; but it uow appear-
ing that it la Simeou wbo really defeuded in bis
ovin interest, bie seeks tu make hlm responsible.
Siroc, by Mailing the application to defeud,
admibted bis liability for tbe cosîs of the defewd-
tint in rigbt of the interest which be claimed lu
the property. [lad hie been admittod to defeud,
lie would have heeu subject bo the eosîs su nd
Hiable te psy tient, hecause of sucb bis alleged
interest, sud of tbe dufence made upon behaif

ohreoof.
Altiongli not admitted te defeud, Simeou's

interest lias remaluod tic samte, sud ho bas
bcd the henefit of assertiug bis dlaim to the pre-
perty, tu theosoame exteut precisely as if hoe bcd
heen s defeudaut. Thse defouce macde to the
s'uit has boon no 1555 bis defouce, sud iu bis lu-
tercet, than it would have heon if hoe had been a
defendaut cun tise record. Ho bas bad the full
benefit of the defeuce, as if hoe bad been adrnitted
a defeudant on the record, sud 1 cannot se0 cuy
reason, why, baving enjoyed this henefit, bie
siould net also hear tbe burtbeu. No must ho
clearly liable to the plaintiff, uniess tIse latter's
opposition te bis applicction operates as an es-
toppel bo bis roakiug thse present motion, sud 1
cannot ses that it should ho field se te operutte.

ûu justice therefore, 1 think the rul must bo
mcdo asolute.

Rule ab8olcte.

COMMON LA~W CIIAMýýBERS.

IN R ROBERS AND IIOILANTS.

Fonc cisoco iVtcrurso Cotigooolots.
To constitiste a "joint interest' within the rneaniug of

sec, 7, C. S. il. C. C. 57, it is not ncossary that the
lands occnpicd asould be contiguous lots.

Tha question whetser such inîorcest exists is te be deter-
flined erntirety by the fence-vhïsvýrs, anrdj

Theuir discretion canuot be reviewed if faicly and reson-
ahly oxercised.*

Semsble, the absence cf a deumand nder section 15, mnay ho
waived by tise subo'quent eonduet of the parties.

[Chamubers, March 19, 1571, WISONac, J.]

A sommons wfts taken ont ou tbe 26th of
February, 1871, calling on Robert Dale, erk
of thse soveuth division court of tbe County of
Lambton, and John Coultor, the hailliff of the
said court, te show cause why a writ of prohibi-
tien should not issue te prohbiit bie said dcli
fronm issuing oxecation against the goods aud
chattels C Patrick flolland Charlos Eollaud,
accordiug te the detormination of fence-viewers
lu a matter of dispute hetweou the said James
Roberts aud the said Patrick Hlollandi and Charlos
Holland, sud wby the execution of the said writ
of exocution, if issued. should net ho restrained.
upon the grond tinat the dck of the court bah
ne jurisdictiou te issue the said oxecution ; that
the alloged award or deternuination of fonce-
viçewers3 wsss veid, sud on grouuds disclosed lu
affidavits aud papors filed

Tic proceedingsshowed taton the5thbofJne,
1870, Joahua Payne, a justice of the pesco, sum-
moued Patrick Hollaud sud Charles RIolland te
attend, on thse Il th of the montb, ou lot No. 27
lu the 3rrl concession of the townshi~p cf Mâoore,
thon sud there te meet three lence-viewors of
the townsbip, te show cause wlsy tboy, the saîd
Patrick Riolland aud Charles Hoslaud, refusod or
noglectod bu open up s fair portion of a rogular
wsîorcourso ruuning acroas the said lot.

The three fonce-vicewors, Peter Scott, Jobn
Maguiro aud Thomas Bouiton, ou the l4th Joue,
made their awardl. The awardl rocitesthat they,
the feuce-viowers, bh been summoued hy James
Roherts, oui lot No 28, in the 4th concession of
Moore, toe xamsine s watercourse runuing across
the west bail of lot No. 27, lu the 4tb concession,
owued by Robert Osîhcart, sud also acroos lot 27,
in the 3rd concession, owned hy Patrick Ilolland
sud Charles Hollaud, and that they fouud on
examîuiugz the said ivatercourse tiat 11Ibis is
the proper course for the water runniug frocu
James Roberts' baud ; thon tboy awarded tIsaI
s diteli should hcocponed across the said lots-
the ditch te he six foot wide on top, elgîsteen
luches dleep, sud throo foot wide at'bottent, the
earth te ho kept four foot fron thIe aide of tIse
ditch-contntncing at a certain stake on the
aide bine between lots 27 sud 28, ln tise 41h con-
cession, foilowiug the nalural course cf the
wstor, as already nssrked ont hy the fences-
viewera, moasuring 320 rois front the said
stake; nud tbint the tirst 80 rods, next the sido
lino, should ha opeucd hy James Roberts, tbe
second 80 rods by Robert Catcrut, the third
80 rod., hy Patrick liolland, and the fourth 80
rods hy Charles flollaud-the whoie te ho finish-
eh hy the 2Oti cf August. 1870.

*But sce Rc Cuoccron & Kerr, 95 U. C. Q. B. .533 ; Reo
McDoosid & Ca1ttsoo , 5 l'ose. 1,'cp. 258; si U7. C. Q. 13.
432.--Eus. L. J.
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