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IMW7 RIES TO FRER PA SSRNGRPS.

This subject is one of rnuch interest in this country, more so, in fact, thaft ini
E;î.g1and, where the practice of giving free passes is lesscomînon than it is on
this continent. We give aur readers the benefit of an able article on this subject
from the pen of lfr. Jamnes SchouIer, of Baston, published in the Anserican Law
Review-

The wvriter th us deals with the subject: If there be any principle which
is fundarneiital, ini Americat; lawv at, least, it is that the bailment relation is in the
nature of a trust and sedulously guardý-d by public policy. The party who per-
formns the bailment undertaking may stipulate in varions directions; but he cati-
liat su, stipulate as to procure absolute immunity frorn the consequences of his
owni negligence or mnisconduct, or that of the servants whom he miay have chosen
to cmnploy abouit the business. Admnitting that wc call public policy swerves
froin one epochI ta anotlher, no bailee, nevertheless, can make a vaiid contract for
ux\eirption against his wilful wrong; and even bailees of the lowesi grr.de of legal
responsibihity-they who perform anl undertaking without the expectation of any'
bcinefit whatsoever-ara not perrnitted to undertako performance for a lower
grade off negligence thani that which the law fixes as the lowest--namely, grass
iii'gligence, which is so close to fraud that it alwvays appears culpable.' I îlay»,
wlien assurtning, out of pure favour to mny neighboer, ta take custody ofhis gods,
to performn work upon t'ocm, or to carry thenm fromn one place ta anotiier,' agree
spe'ciallV with him ta do this or that for my own relief- or, if foolish eniotgh, ta
iisure thevi against accident. But I cannot stipulate so as ta put ail the risk of
loss or injury upon hitm, regardless of ail fauit on the part of myseif or niy ser% ant.

This cardinal principle bas been constântly discnssed and applied, during the
last threc-quartors of a cenitury, to the bairnent of common carrier; and the
stroig- conclusion of Amnerican courts, led by the guiding hand of aur Suprernu
l'cleral tribunal, in an important case which wvas decided early in the new era
of steamn transportation, bas been that public policv will not tolerate the exetnp-
tioii of a coinmun carrier froni Iiability ta bis customers for the consequences of
negligence or tiisconduct on the part of himse]f or bis servants, no mattér what
('ontract ta that effect he miay specially set up - that restriction of bis liabilitýý as
inistrer, that exemption against misfortune, is the proper lit-it of any sucb special
c.xoieratioit on his hehalf from the hard exactions of the commuln law respecting
his profession.2 It is true that the strict mile of the common law, which pro-,
n1ounices the carrier liable, by reason of bis public vocation, for ail lasses except.
ing those occasioned by act of God or act of publie enemies,' applied oniy where
the carrier was pursuing his business for hire; but even in the exceptional iii-
stanice of a gratuitous carrnage for any anc he wvas considered subject to ail the
legal restraints of policy at least which attach ta any bailee without recompense.
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