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witness who speaks to conversations between tes-
tator, w~ho does flot characterise biis as proposing
to her a choice of what was in thse will, or a one-
third of the property as statcd in the articles."

The defendant's counsel admitted in argument,
"that tise hunsband executed an article, 1 cannot

deny, for I cannot deny wlsat the will says." The
decree was affirmed.

In 1887, the case of Peyton v. MieDesrmott, 1
Drury and Walsh, 1 89, was decided by Lord Chans-
cellor Plunkett. It was attempted to set up mar-
niage articles executed in 1765. Ths Chancellor
says: " 1 Enud possession going along with these
articles. Again, 1 have stroog esidence under tise
wll of 1-ii. O'Rorke (thse settior) of the existence
of these articles, as by a reference to thema, the
otherw ise the apparent obscurity and confusion in
tisat w iii and its limitations are explained and
rendered plain." Thsis was a very peculiar case
ini ias tacts.

Thse case of Sadier v. Bsiy.e, decided in Ireland,
in 1847, 10 Irish Eq. Reports, 522, entera very
fully into tise law ou tisis head. It came before
the Flouse of Lords ia 1853, 4 1-1. L. 435ý A
memnorial sigued only by grantee 'vas recorded in
17Î46. For une huudred years possession had
gone in accordance with the facts it recited. The
question was whether thse original lease, of sehicis
it professed to ha a niensrial, contained a clause
for perpetual reuewal on thse dropping of lives.
Many renewals had been made uder it from.
time to time. Proceedinga had been taken to eu-
force a reniewal in 1799, and a renewal obtained.

Lord St. Leonard says: IIIt has been made a
great question in reference to tIse memorial, which
le signed ouly hy the party svho talces the interest,
whether that of itself by its owni force shah beo
considered as bindiug the estate of tise grantor ?
That la a totally difféerent question from tisai which
is 110w before your lordships, because hors the
question iq, whether or flot thse memorial can be
cousidered as secondary evidence of tise contents
of tise instrument of 1746, and considering the
length and nature of tise deeds by which it bas
been recognized, and considering tIse statute itseif
under which tisat memorial was enrolled, and tise
proof which acconspanies tisat memorial, and bear-
ing ln mind too that of course every memorial is
sigued isy the person who takes the interest,
hecause Lt ia he, and not tise grantor, who wants
the protection of tise register, 1 certainly ams of
opinion, and 1 tisink tise autisorities 'will flot ins-
peacis that opinion, that this meruorial is good
secuudary evidence of the contents of the deed of
1746, it being proved upon searcis, that tise deed
has actually been lost."

After noticing the formai proof required by tise
Registry Act, lie continues; "lThen the question

is, tIse deed being lest and tise possession lIaviag
gone for a century, according to tisat deed,w hether
or not that memorial is secoudary evidence of its
contents. 1 confess 1 should be ashansed of tise
aw of Englaud, if sucis evidence as that could isot
be received from necessity as secondary evidence."

In Doe Loscombe v. Viod,2 C. & X., 412,
Aiderson, B3., rejected the iniemorial as any second-
ary evidence. lse snys: "Tise memorial la ouly
evidence against tise persons wlso register I
tiik tîsat if tisere le no clause in tise act of parli-
ment, maldng tise insemorial evidessce, it is oulv,
evidenceasgainat tise persons registerlug, and tho,,e
who claim. under tises." See aiso IVol!asioss v
Hsskeinill, 3 M & G., 297.

In iBuller N. P. 2 54, it la said, IlWhen posession
has gone along witls a deed for many years, (tise
original heing loat or destroyed,) as old copy or
abstract may be given in evidence withont being
proved to be true, because in sncb a case it mas'
be impossible to gi-re better evidence."

Lord Rledesdale says, lu -Bulleit v, 2/irjael, 4 Dow.
326, " Wieu a record is bast from accidental ins
juries, an inference la always drawn frouai tise
secondary evidence of otîser eircunstances, fron',
whicis a jury is called upon to presume that ut,
wisich no direct evidence can be sisewu."

In Taylor on Evidence, vol. 1 , 362, it is &aid
"On one or two occasionsl tise iieuorial or eveaý

an examinied copy of tise registry isas been, re
ceived as secondary evidence of tise contents orf
an indenture, Dot onily as agaiust parties to tise
deed wiso hsave lised no part in regis4ering it, sut,
also as agatuet tisird persons; but in all these

cases tise evidence has been admitted under
special circunîstances, as for instance, wisere
parties have been acting for a long period lu
obedience to tise provisions of tise suppesed ha-
strument, or where tise deed lias heesi recited ýor
referred to in other documents admissasie intise
cause."

I ams not aware that or Canadian courts have
pronounced any opinion %upporting tise piaiatiff's
proposition, or ai ail at variance frons tise rule tu
ha deduced frons tise authorities aisove referred
tu.

Tise solitiry fact tisat fifty ysars ago a meeno-
rial appears duly registered. by Gougis, tise
grantee, apparanteiy proved by a wltness as re-
ferring to a deed, whicis ho swears ie saw
executed by tise grantor, shews to us that Gougis
then apparentiy asserted title to these premisos.
Tise land is nomin any s'emote situation, but in
York township, close to tise capital of Upper Caa-
da. IIad tieevidence shewn tiat possession waa
taken wittin any reasonable tise after, arsdthat
Gougis and his descendants acted as tise cwners -
cf land lu apparent accos-dauce witis tise tiLle as-
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