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POINTS ABOUT PLEADING.

SRR
PRINCIPLES OF THE SYSTEM I?NDE"R
THE J lr’l)lc.«lfl".. 4CT,
—— e 3
Second Part of the Leoture onthe New Pleading
by Mr. Thomas Hodgins, Q.C.

The English’ decisions affecting ‘the new
system of pleading show that marginal rule
128 sets forth the leading principle of the
act. It provides that “‘every pleading shall
contain as concisely as may be, a statement
of the material facts on which the party
pleading relies.” This rule applies to the
gtatement of claim, statement of defence,
csunter claim, reply or other pleading. It
requires, in express terms. a specific state-
ment of the material facts on which the
party relies as founding his right of action
or-defence, and it requires that such a state-
ment shall be divided into paragraphs num-
bered - consecutively, and each paragraph
shall contain as nearly as may be a separ-
ate allegation. The rule is evidently
founded upon our chancery ordar 74, which
prescribes that every bill of complaint shall
contain ‘‘a statement of the plaintiffs cas,
in clear and concise language,” ana chan-
cery order 68, which requires that every
bill answer and petition filed, and every
atfidavitjto be used in any cause or matter,
is to be divided into paragraphs, and every
paragraph numbered consecutively, and as
nearly as may be is to be confined to a dis-
tinct portion of the subject. It will be
found that this' rule sweeps away the old

“in addition to the breach of duty and
negligence aforesaid, or in the alternative,
the plaintiff alleges that the defendants,
in breach of their duty in that behalf,

station at Richmond station, that is to

was at 8o great a distance below the floor
of the carriage in which the plaintifl was a
passenger as to render it unsafe and danger-
ous for the Elaintiﬂ‘ to get out of the car-
riage;” and then thespecial injury was set
out. :
But while the parties must. allege, the
facts which constitute their statement of
caim or defence, they must only allege
the
MATERIAL AND ESSENTIAL FACTS,

and those as concisely as possible. Mar-
ginal rule 126 presctibes that *‘such state:
ments shall be as brief as the value of the
case will admi$, and the court in adjusting
thelvosts of the action shall require at thein-
stance of any party into any unnecessary pro-
lixity, and order the costsoccasioned bysuch
prolixity to be borne by the party charge-
ahle with the same. Twc rules (126 and
128) impliedly strike at three: defects n
pleading : 1. Prolixity and irrelavency ;
2. Pleading evidence ; and 3. Pleading in-
ferences of law.

1. As to the first, the sententious obser-
vation of Lord Justice Mellish in Watson
v. Rodwell, 3 Ch., D. 380, may be quoted :
‘“ The facts must be to a certain extent
stated, but there

SHOULD BE NO RHETORIC.”

Prolixity and irrelavency may consist in
(1) necessary facts  being stated at-undue
length, and (2) statements of uunecessary
facts. An instructive case on this head
i8 Davey v: Garrett, 7 Ch., D.“473, In
g ving judgment, Liord Justice James said,
with refcrence to the statement of claim,

common indebitatus count which figured

that *‘a number of facts, many of which

in so many common law declarations in

assumpsit.
THE COMMON INDEBITATUS COUNT

for goods sold and delivered, was couched
ed in the vaguest and most general terms,
and gave the defendant no specific informa-
tion as to the nature or material facts of the
claim made againss him, thus: ¢ Money
payable by the defendant to the plaintiff
for goods sold and delivered by the plaintif
10 the defendant.” Such a pleading would
now be held to be inadmissable, for it dis-
closes no material fact and gives no parti-
culars. - Further illustrations inay be taken
irom pleadings in the cases of tort, such as
assault, trespass to land, seduction, etc
A Jform of statement of claim, which appa-
rently does not give as full information as
is rcquired by the rule just quoted, may be
here referred to because it may be used in

s formerly deslt with Ly the old |
debitatus count.  Margiual rule 159 says |

at *“ When the writ is especially endoreed
and thesdefendant has not dizpensed with a
statement of claim, it shall be sufficient for
the plaintiff tofile a copy of the writ with

the copy ofthe special endorsement ther on, |

ii not filed already, and deliver as his state-
ment ofsclaim a notice to the eflect that
his claim is that which appears by the en-
dorsement upon the writ.” And br mar-
ginal rule 15 : *‘ When tte plaintiff's claim
1s for a debt or liquidation demand only the
indorsement, beside stating the nature of
the claim, shall state the amount claimed
for debt, or in respect of such dem.nd
and for costs respectively.” It may be
found in practice that rule 159applies oniy to
cases which come within rule 15, for by a
consideration of this latter rule and by a
reference to the forms of special indorse-
ment given in appendix A, it would appear
that the particulars of demand given to the
defendant, when the plaintiff specially in-
dorses his writ, are generally quite suffi-
eient to inform the defendant of the plain-
tifi’s claim, and furnish more details than
the common indebitatus count. As an il-
lustration of what must be set forth in the
indorsement of the writ of summons the
following case be referred to: In Walker
v. Hicks, L. R. 3, 2 B. D. 8, the indorse-
uent on the writ was, the plaintifi’s claim
is £399 9s 7d ; the defendant’s share or
contribution to the payment of certain bilis
of exchange and promissery notes on which
he and the plaintiff were jointly liable, and

which bills and notes have been taken up |

by the plaintiff. The court held that this
indorsement did not constitute a good
“‘ special indorgsement” within the rule, and
set aside an interlocutory judgment entered
hefeon.  In giving judgment, Cockburn,
J., said: *'The object of the special
lorsement is this—Oun the one hand it is
i0 have a very prompt and summary effect
in favor of the plaintiff, by entitliug him
to upply to sign final judgment ; and on
the other hand it is intended that the de-
fevdant should have an opportonity of
AVOIDING FURTHER PROCEEDINGS
by payment of the debt. On looking to
the forms of in lorsements I find that in the
€xamp'es of special indorsements in actions
o promissory notes, &c., full particulars
ave given of the date and amount of the in-
cirument and the parties thereto, and a
portion  where, as : here, the claim
is iy respect of a share or
contribution - to- the payment of bills and
uotes. It seems to ome that a party is en-
titled before summary proceedings for judg-
rient are taken against hiw to know speci-
fically what is the claim against him,
Reference may also be made to Macleman,
p. 96-98 ; Taylor v. Ewart, p. 131-132.
Holmstead, p. 46. \

The effect of rule 159 is to make the
special indorsement and notice a ‘¢ plead-
ing’" and thus to bring it within the mean-
ing of marginal rule 128, and as such to
render liable to a demurer if it does not
disclose & good cause of action. This lat-
ter point was -decided by Mr. Justice
Lindley in the case of Robertson v. Howard,
3 C. P. D. 280,- where, after a notice
(Ont. '159), that the particulars of the
plaintif’s complaint sng of the relief and
remedy to which he claimed to be entitled,
appeared by the indorsemeut on the writ
ol summons, a

DEMURRER TO A SPECIAL ENDORSEMENT
was allowed ; the learned judge holding that
a specially endorsed writ, coupled with a
aotice under the order is to be treated as
a statement of claimffor all purposes, and
may be demurred to; snd that it was a

appeared to have no connection with the
ih-g'ndants. were stated at great length,
and .it was impossible -for the defendants,
without knowing the inferences to be drawn
from such facts, to know what they were
to do with them. Were they to deny or
admit them? If they admitted them, how
were they to know that they might not be
prejudieed in some way by such admission
at the hearing of the action? This was an
embarrassment to which no one had a right
to expose his adversary in this court.”

| to an extreme degree, would be a sufficient
| ground tor striking out the pieading.” Nor
are precedents from the long and tedious
pleadings of the unreformed conrt of chan-
cery to be allowed, for, says Lord Justice
{ James in the same cale: * The court
| ‘ought to ‘be -striet even to severity in
tuking care to prevent pleadings from de-

rating into the old oppressive plead-

of the court of chancery, If pleadings
uch as this are to be allowed, the yentlemen
who teok such preparation of the rules
may say as Oliver Crowwell did with a

ich in reference to his attempt to reform |

i law and procedure of this country :
‘1HE SONS OF ZERUIAH AKE TOO HARD FOR
e
In Marshe v. Mayor of Pontefract. w. notes,
1876, p. 7. Mr. Baron Huddieston con.
demned the prolixity of the pleading in that
case and said : * I would undertake to put

{ this statement of claim which now occupies

50 folios into half a sheet, which would be
four fclios  The first principle of pleading
under the Judicature act is to avoid pro-
lixity. .

As to the second point, the rule we are
considering (128) expressiy prohibits the
pleading party setting forth in his state-
went the evidence by which the material
facts on which he relies is to be proved.
This is illustrated by the case of Blake v.
Albion Life Ins. Co., 35 L. T. Rep. 269,
where an application to strike out certain
paragraphs of the statement of claim, which
set forth the bankruptey of certain parties
in Russia and other irrelevant matters, was
made on_various grounds, one of which was
‘“that they were merely evidence.” Mr.
Justice Brett in giving judgment said : ]
aw of opinion that the paragraphs objected
to must be strnck ont. 1 take it that the
legal formula under which they come is this,
that they are irrelavent and also that they
are mere. evidence. In every case some
facts must be proved. Others are merely
evidence of facts which must be proved.
Others again are within both descriptions.
Those which are to be proved, or which are
both to be proved and are also evidence of
other facts way be pleaded, but if they are
only evidence of facts to be proved they are
merely evidence and cannot be pleaded.”
Another illustration will be found in the
case of Evelyn v. Evelyn, W. notes, 1880,
D 62, where in a statement of claim by a
suppositious heir, there was the allegation

that A.,the ancestor, died intestate, leaving
B. his heireat-law. The defendant took out
a summous to compel the plaintiff to show
in his statement of claim how B. was the
heir. Vice-chancellor Malins held  that
the allegation in the plaintiff's statement
was sufficient ; that

FACTS NOT EVIDENCE SHOULD BE STATZD,
annd that if the defendant wished to have
the evidence of -B'’s heirship, he could de-
liver interrogatories. This rule also excludes
a statement of the admissions of a party
which are in effect evidence: Askew v.
North Eastern railway company. W,
Notes 1875, p. 238, and statements as to
certain docnments which are relied upon as
admissions of the opposite party and which
are also in effect evidernce, Davey v. Gar-
rett, 7 Ch. D. 473.

3. The third point  in the
role is that ““ A statement of claim or
defence should not contain inferences and
conclusions of law. To this it may be
added that what were formerly ¢ the
charging parts ” of a bill in equity, that is
the statements which set forth the chan.
cery pleader’s view of the equity of the case
between the parties, are also to be omitted
in pleadings under the judicature act. On
this point reference may be had to the
cases of Watsen v. Rodwell, 45 L. 3., Oh.
744, and Hammer v, Fli ht, 35 L.J., Rep.
127. 1In the latter case Mr. Justice Brett
said, *‘ This case is one which shows clear-
ly some of the advantages which have been
obtained by the passing of the judicature
acts,

PLEABINGS ARE NO LONGER TECHNICAL
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__'NSURANCE

- SOLID PROGRESS,

There aredifferent kindsof Life Insurance Agents. Some recognir'ug their = |
responsibility as men,will work for only the best companies, and accep. reasor
able remuneratian, Others will work only for the company paying the hi
salary, irrespective of its standing, and will do any kind of business req
them, One of this class told the writer, two years ago, that he was ready to
work'for Old Nick’s company if he gave him a §,°°d salary. He very soon mes
with an engagement but not on the ZEtna’s staff.

Certain gentry of this class are now making a bugbear of the fact that the
Ztna's' Insurance in Force and Inconie have decreased since 1872. But they
forget to explain that everything was done on a greenback basis in 1872 and
that there is.no American company which has not occasionally made a little
** progress baékwards” since 1872. The Companies rep?rtmg to the New York

Insurance Department, aggregate as follows
4n 1872—In Greenbacks., s <F  $117,306,029 $§141_4_7 2, ';l)
457, 2 2
39,605,626 657,456,978

In 187 ~In Gol B 77,700,403
Contraction during 7 yearg’hard times
‘Showing'a contraction of 33 per cent. in Income. and of 31 per cent. in Insur-
ance. During the same period the ETNA LIFE'S contraction was but 27 and
22 per cent., while its .
Assets increased during the 7 years, from $18.077,510 (6
In 1872, up to, in 1879, 25,636,195 41
showing an increase of a fraction under 30 per cent.
To say of a firm, or a bank, that its Debts had decreased and its Asscts

incre: would be very strong testimony in favour of that firm’s, or bank’s,
management a.nltiypreunt ltrengﬂ{. The following statement shows

Solid Progress in. Assets and in Surplus over all Liabi ities—that is, after
making provision for the re-insurance of the first column, year by year :—
Mmoo | | sisens ik
o 98,364,149 2803789
,906, - 3,248,660
91,454,011 3,586,660
TI0.0%8 1730
719,074 ,179,.
82: ,W 4,764.638
A 4,989,633
1880, .. 77,951,819 5,387,773
In 1872, therefore, the ZETNA had only $180 on hand to each $1,000 of Policy.
To-day it has $338 40. 1In 1872 its Surplus, after la.ying aside enouch
to re-insure all its Policies on the New York or Canadian standard was $2,17°3.-
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Ztna Life Insurance Company.

WILLIAM H. ORR, Manager.
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