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"in addition to the breach of dnty and 
negligence aforesaid, or in the alternative, 
the plaintiff alleges that the defendants, 
in breach of their duty in that behalf, 
negligently, carelessly and improperly pro­
vided an unsafe and improper platform and 
station at Richmond station, that it to sajf, 
that the platform at the Bichmond station 
was at so great a distance below the floor 
of the carriage in which the plaintiff was a 
passenger as to render it unsafe and danger­
ous for the plaintiff to get ont of the car­
riage;” and then the special injury was set 
ont.

But while the parties must allege the 
facts which constitute their statement of 
c aim or defence, they must only allege
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Second Part of the Lecture oaths New Pleading
by Mr. Thomas H origins. Q.C.

The English' decisions affecting the new 
system of pleading allow that marginal rule 
lbs seta forth the leading principle of the 

It provides that "every pleading shall 

contain as concisely as may be, a statement 
of the material facts on which the party 
pleading relies. ” This rule applies to the 
gtatement of claim, statement of defence, 
vsiunter claim, reply or other pleading. It 
requires, in express terms, a specific state­
ment of the material facts on which the 
party relies as founding his right of action 
or defence, and it requires that such a state­
ment shall be divided into paragraphs num­
bered consecutively, and each paragraph 
shall contain as nearly as may be a separ­
ate allegation. The rule is evidently 
founded upon onr chancery order 74, which 
prescribes that every bill of complaint shall 
contain "a statement of the plaintiffs caee 
in clear and concise language," ami chan­
cery order 68, which requires that every 
bill answer and petition filed, and every 
a.didavit[to be ustd in any cause or matter, 
is to be divided into paragraphs, and every 
paragraph numbered consecutively, and as 
nearly as may be is to be confined to a dis­
tinct portion of the subject It will be 
found that this- rule sweeps away the old 
common indebitatus count which figured 
in so many common law declarations in 
assumpsit.

.101

lueuiloh--*,' àv) i ■>' I

.-<T30<1
1o

M .5* âS fi Mtil f.
:

CAMBRIDGESHIRE CLOTHING H. SE,86 YONGE ST. Kt' / j

:act.
t? .

■

Kthe
'OÏ< / -f.g8,1MATERIAL AND ESSENTIAL FACTS, 

and those as concisely as possible. Mar­
ginal rule 126 prescribes that “such state­
ments shall be as brief as the value of the 
case will admit, and the court in adjusting 
t hefvosts of the action shall require at the in­
stance of any party into any unnecessary pro­
lixity, and order the costs occasioned by such 
prolixity to be borne by the party charge­
able with the same. Twc rules (126 and 
128) impliedly strike at three defects In 
pleading : 1. Prolixity and irrelavency ; 
2. Pleading evidence ; and 3. Pleading in­
ferences of law.

1. As to the first, the sententious obser­
vation of Lord Justice Mellish in Watson 
v. Rod well, 3 Ch., D. 380, may be quoted : 
“ The facts must be to a certain extent 
stated, but there

SHOULD BE NO RHETORIC.” 
Prolixity and irrelavency may consist in 

(1) necessary facts being stated at undue 
length, and (2) statements of unnecessary 
fa» ts. An instructive case on this head 
is Davey v: Garrett, 7 Oh., D. 473. In 
g vmg judgment, Lord Justice James said, 
with reference to the statement of claim, 
that “a number of facts, many of which 
appeared to have no connection with the 
defendants, were stated at great length, 
and it was impossible for the defendants, 

the COMMON indebitatus count without knowing the inferences to be drawn 
for goods sold and delivered, was couched om suc|* facts, to know what they were 
ed in the vaguest and most general terms, t0 d<> w>fh them. Were they to deny or 
and gave the defendant no specific infoims- mlmit them ? If they admitted them, how 
roii as to the nature or material facts of the Wl ™ they to know that they might not be 
claim made against him, thus : “ Money Prejudiced in some way by eu h admission 
payable by the defendant to the plaintiff 1 *lv hearing of the action ? This was an 
for goods sold and delivered by the plaintht embarrassment to which no one had a right 
to the defendant.” Snell a pleading would exP°se his adversary in this court," 
now be held to be inadmissible, for it dis- £nd Justice Thesiager added that,
closes no material fact and gives no parti- “ prolixity standing by itsely, when carried- 
tillers. Further illustrations may be takeu to an extreme degree, would be a sufficient 
from pfeadings in the cases of tort, such as ground tor striking out the pleading.” Nor 
assault, trespass to land, seduction, etc “p precedents from the long and tedious 
A form of statement of claim, which appa- pleadings of the untrf.irmed court of chan- 
rcntly does not give as full information as ecTy to be allowed, for, says Lord Justice 

(quiredby the rule just quoted, may lie ln the same case: "The court
e referred to because it n:av be used in ought to bo strict evert to severity in 

formerly dealt with by the old t’dung care to prevent pleadings from de- 
indebitatus count. Marginal rale 159 says generating into the old oppressive plead- 
: at “When the writ is es|jecially endorsed 'u^s court of channel y. If pleadings
r.ud thetdefendan- has not dispensed with a such a* are to be allowed, the gentlemen 
s it. inVilt of claim, it shall be sufficient for w)l" touk such preparation of the rules 
the plaintiff to file a c -pv of the writ with "!;,v say as Oliver Cromwell did with a 
the e- py ofthe special endorsement thereôn, s;gh in reference to his attempt to reform 
if not filed already, and deliver as bis stale- ,8W anri procedure of this country : 
ment of «claim a notice to the effect that “ ■SONS or ZEr.uiAH are too hard fob 
his claim is that which appears by the eu- us.”
dominent upon the writ. ’ And by mar- " Marshev. Mayor of Pontefract- w. notes, 
ginal rule 16 : “ When the plaintiff's claim P’ ' Mr. Baron Huddleston cou­
rs for 8 debtor liquidation demand only the the prolixity of the pleading in that
indorsement, beside stating the nature of 0186 and saicl : “ 1 would undertake to put 
the claim, shall state the amount claimed l“l“ statement of claim which new occupies 
for debt, or in respect of such dem.nd follns int” half a sheet, which would be 
and for costs respectively.” It may be *our " Bos The first principle of pleading 
found in practice that rule ioffappliesonly to under the Judicatuie act is to avoid pro-
cases which come withiu rule 15, for by a llxity-
consideration of this latter rule and by a As t0 the second point, the rule wo are 
reference to the forms of special indorse- considering (128) expressly prohibits the 
ment giveu in appendix A, it would appear Pleading party setting forth in his state- 
that the particulars of demand given to the V,ent the evidence by which the material 
defendant, when the plaintiff specially in- ^,c.ts ou wl,lch he relies is to be proved, 
dorses his writ, are generally quite suffi- 18 illustrated by the case of Blake v.
eient to inform the defendant of the plain- A}l,lon Llfe Ins. Co., 35 L. T. Rep. 269, 
ti.Ts claim, and furnish more details than W lcre an application to strike out certain 
the common indebitatus count. As an il- paragraphs of the statement of claim, which 
lustration of what must be set forth in the ?et forth tlle bankruptcy of certain parties j 
indorsement of the writ of summons the ln B,,8*Ia and other irrelevant matters, was 
following case be referred to : In Walker made ou various grounds, one of which was 
V. Hicks, L. R. 3, 2 B D. 8, the indorse- ‘‘that were merely evidence.” Mr.

Justice Brett in giving judgment said : “I 
ot opinion that the paragraphs objected 

to must be struck ont. 1 take it that the 
legal formula under which they come is this 
that they are irrelavent and also that they 
are mere evidence. In every case some 
facts must be proved. Others are merely 
evidence of facts which must be proved 
Others again are within both descriptions.
1 hose which are to be proved, or which are 
both to be proved and are also evidence of I 
other tacts may lie pleaded, but if they 
only evidence ol facts to be proved they are 
merely evidence and cannot be pleaded. ” 
Another illustration will be found in the 
case ol Evelyn v. Evelyn, W. notes, 1880,
» b-. « here in a statement of claim by a 
suppositious heir, there was the allegation 
that A.,the ancestor, died intestate, leaving 

heir-at-law. The defendant took out 
a summons to compel the plaintiff to show 
in his statement of claim how B. was the 
heir Vice-chancellor Malins held that 
the allegation in the plaintiffs statement 
was sufficient ; that
FACTS NOT EVIDENCE SHOULD BE STATED 
aund that if the defendant wished to have 
the evidence of B’s heirship, he could de­
liver interrogatories. This rule also excludes 
a statement of the admissions of a party 
which are in effect evidence- Askew v.
North Eastern railway company. W.
Notes 1875, p. 238, and statements as to 
certain documents which are relied upon as 
admissions of the opposite party and which 
are also in effect evidence. Davey v. Gar­
rett, 7 Ch. D. 473.
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:-e»t Oil the writ was, the plaintiff’s claim 
is 1399 9s 7d ; the defendant’s share or 
contribution to the payment of certain bills 
oi exchange and promissory notes on which 
he and the plaintiff were jointly liable, and 
which bills and notes have been taken up 
by the plaintiff. The court held that this 
indorsement did not constitute a good 
"special indorsement’’ within the rule, and 
set asi le an interlocutory judgment entered 
thereon. In giving judgment, Coekburn, 
l. J., said : “ The object of the special 
indorsement is this—Ou the one baud it is 
to have a very prompt and summary effect 
in f-vor of the plaintiff, by entitling him 
to pply to sign final judgment ; and on 
-! -■ other hand it is intended that the de­
fer lant should have an opportunity of 

AVOIDING FURTHER PROCEEDINGS 
by payment of the debt. On looking to 
tim forms of inlorsements I find that in the 
examp>s of special indorsements in ’actions 
cm promissory notes, Ac., full particulars 

. a’’e given ol tile date and amount of the in- 
*-ruinent and the parties thereto, and a 
portion where, as 
is in respect of 
contribution to the payment of bills and 
notes. It teems to ome that a party is en­
titled before summary proceedings for judg­
ment are taken against him to know speci­
fically what is the claim against him.
Deference may also be made to Macleman,
P- 96-98 ; Taylor v. Ewart, p. 131-132. 
tiolinstead, p. 46.

The effect of rule 159 is to make the 
special indorsement and notice a “plead­
ing ” and thus to bring it within the mean­
ing of marginal rule 128, and as such to 
render liable to a demurer if it does not 
disclose a good cause of action. This lat­
ter point was decided by Mr. Justice 
Lmdley in the case of Robertson v. Howard 
8 C. P. D. 280, where, after a notice 
(Out. 158), that the particulars of the 
plaintiff’s complaint and of the relief and 
remedy to which he claimed to be entitled, 
appeared by the indorsement ou the writ 
ol summons, a

DEMURRER TO A SPECIAL ENDORSEMENT 
was allowed ; the learned judge holding that 
a specially endorsed writ, coupled with a 
notice under the oyder is to be treated as 
a statement of claip^ffor all purposes, and 
may be demurred to ; end that it was a 

pleading" wuhin the meaning of the 
3rder. (Ont. 189).

As already noticed the rule prescribes 
ih it every pleading shall contain a concise 
statement in numbered paragraphs of the 
material facts relied upon by pleading 
1 ,rhe extent to which tins rule has 
modified pleading may be illustrated bi­
ases where a plaintiff claims damages in 

.esp -ct of personal injuries caused by the 
ii-g.inenee of the defendant. Formerly 
it was enough to allege that th- d,-fen- 
1-nt conducted himself carelessly and 
negligently; now tile plaintiff must aver 
specifically the particular act or acts of 
negligence and carelessness upon which lie to aid 
r-ilea. This may be illustrated by tin- 
case of FouIkes V. Metropolitan District 
ladway company, 0. P. D. 267, in which 
the plam-ilf in an action for injuries re­
ceived while tiavellmg on the defendants’ 
railway, pleaded "that the defendants, in 
breach of their duty, negligently provided 
an unsafe and improper carriage for the

j— «-*» -carriage, that is t.r say, that the floor ol the m „t I* f°r i*U PurPoaes of 1 family lini- 
carriage which tin/provided was of so relief will follow its use
great, height above the platform at the the stomach, bowels
Muhin.,nd staiion as to render it dangerous and hr^ Î r lcu™atlsm> <»hc, colds, sprains 
an I unsafe for the plaintiff to get out of it Jr h brulsea’ ^or internal and external use. 
a. ;i i:o proper or Sufficient step was ,£ for what it is

led to enable him to do so;” and tu. tber, | 25e per botife ^ ® b)’ aU dealers at
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a share or

J
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3. The, . ,, point in the
rule is that “ \ statement of claim or 
defence should not contain inferences and 
conclusions of law. To this it may be 
added that what were formerly “the 
charging parts ” of a bill in equity, that is 
the statements which set forth the chan­
cery pleader’s view of the equity of the case 
between the parties, are also to be omitted 
in pleadings under the judicature act. On 
this point reference may be had to the 
cases of Watson v. Rod well, 45 L. J., Ch. 
744, and Hammer v. Flight, 35 L.J., Rep.

•j , m, ■ 6 ktter case Mr. Justice Brett j 
said, ‘ This case is one which shows clear­
ly some of the advantages which have been 
obtamed by the passing of the judicature j
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4-4PLEADINGS ARE NO LONGER TECHNICAL 
id the sense that they must show the pre­
cise legal form which the plaintiffs demand 
must take ; they must show the facts, and 
then it is for the court from the facts to 
decide upon the legal result of these facts. 
As a corollary to these rales, 139 provides 
that ‘ ‘ neither party need in any pleading 
allege any matter of fact which the law 
presumes in his favor.”

It is impossible at this early stage of 
new system of pleading to lay down with 
exactness the principles which should guide 
the pleader under the Ontario Judicature 
act. But we have with the act the six 
vosirs
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experience and practice of England 
us in engrafting this great work of 

law retenu on the jurisprudence of Ontario. 
1 ractitinners and litigants in England have 
borne the labor and expense of the early 
stages of the new system of pleading and 
practice, and have furnished us leading 
cases which render its introduction here 
simple and inexpensive. to7 iff

hriX t

ONE CASE OF AMERICAN TIES; L ie. ow |
se Jft:

All marked down low. The handsomest stqck 
____ in the city.

-Bo^snsrzEizR’s,
A 27 YONOU ssKnmxi -

ÆJii

Sro

127 ■
ÜP

1

'
Z

*

r

i

V

II

:

’ .
-^

fa

i- ‘
> •

■ 
. /

■ A
F -

I

B 
T

■ M

o o

*

4

aw


