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sixth danse nl' ln*r will, used those words : ’ 
■ As to nil the rest, residue, nnd remainder 

of hiv estate, reel as well as personal, and 
wherever situate. I dispose of the same as 
follows, etc."

Held, affirming the judgment of Ritchie J.. 
that the whole estate was disposed of, ami 
that testatrix did not die intestate as to any

Testatrix directed her executors to «ouvert 
her estate into money, and invest ami keep 
the same invested, and, out of the income, 
lirst. to pay to her sister the annual sum 
• >f ÿ.'toti during her natural life. and. as to 
the balance, to pay one-half to the wife and 
children of her son R.. and the other half 
to the wife and children of her sou J. W. 
She added : "It Is my will that the whole 
of the principal fund of the residue of my 
estate, subject only to the annuity of my | 
sister (\ shall lie paid and applied,
and the income thereof shall la* paid and ' 
applied to and ini the use and benefit el the 
present wife and of the child or children of 
the survivor of my two sons.

Held, affirming the judgment of Ritchie J., 
that the portion of the estate out of which | 
testatrix directed the annuity to lie paid to 1 
her sister, since deceased, should lie applied 
for the benefit of the families of both sons in 
equal moieties, as provided in the 6th clause, 
iff Km,Hi Marti Watt. Lit 100

VI. (R) Naître of Estates and Interests

25. Joint tenancy - Word* to create— 
Kvideacc.]—Testator devised his farm to his 
two sons. Joseph and James, their heirs, exe
cutors and assigns, under a will that came 
into operation before the statute with refer
ence to joint tenancy and tenancy in common,

Held, to create a joint tenancy, although 
the will also contained directions that the 
two sons should " jointly and in equal j 
shares" pay all testator's just debts.

Held, further, that the fact that the widow 
had a life interest in a portion of the estate, 
and lived until after the statute came into 
force, did not create any distinction as to 
that portion, as the reversionary interest 
vested at the same time in all the property, 
nnd the surviving brother was owner in fee j 
simple before the Act passed.

Held, further, that the judge was right 
in refusing to receive evidence of a conversa
tion between the sons to explain the father's | 
will, t'lark v. Clark. 21/878.

On appeal to the Supreme Court of Can- j

Held, reversing the decision of the court ! 
below (Taschereau and Gwynne JJ.. dissent
ing i. that the provisions for payment of debts 
nnd legacies indicated an intention on the 
testator's part to effect a severance of the de 
vise, and the devisees took as tenants in 
common nnd not ns joint tenants. {Fisher 
v. Anderson. 4 SC. C. 406. followed».

Also, as to the evidence rejected, that it 
whs properly rejected.

Held, per Gwynne nnd Patterson JJ., that 
the evidence might have been received as 
evidence of a severance between the devisees 
themselves, if n joint tenancy had existed. 
Clark v. Clark, 17 8. Cl C. 376.

26. Construction Absolute then, iritk 
proviso os to property Hot disposed of bp de
visee—Held void us repufinant in lav.]—The 
testator devised to his w ife, " her heirs, exe
cutors. and administrators, to and for her 
own uae u4 benefit." all and singular hie 
real and personal estate. The will contained 
a proviso that “in the event of my said wife 
not having disposed of any of said property, 
real or personal, in her lifetime, or by her 
last will and testament," the portion of the 
estate so remaining undisposed of should vest 
in trustees, etc.

Held, that testator's wife took an absolute 
interest in the property devised to her. and 
that the proviso vesting in trustees the pro
perty undisposed of was void as repugnant 
in law. Howman v. Oram. 26/818

27. Executory devise over - Mi dole’s 
right to douer Words " lairful heirs."]— 
Testator, who died in 1851». by his last will 
made in 1857, devised certain lands to his 
son J., but in the event of said son «lying 
“ without leaving any lawful heirs." then to 
his great grandson K P.

Held, that if the devise to J. did not by 
virtue of the Wills Act. independently of the 
statute abolishing estates tail, amount to a 
devise in fee simple, it became a devise in fee 

I simple by virtue of that Act. but that the 
estate in fee simple so created was defeated 
through the operation of the executory devise 

| over to E. P. in the event of the death of J 
! without leaving issue.

Held, also, that while the words “ lawful 
| heirs " were equivalent to the word " heirs,"
| and would create a fee simple, a different 
j meaning might he given to the words when 

used, as here, not to indicate the nature of 
the estate given, but for the purpose, in a 
certain contingency, of «lefeating that estate. 
Ztricker V. Rrtist. 29/258.

On appeal to the Supreme Court of Can

Held, per Taschereau. Kedgewick and King 
JJ.. that notwithstanding the reference to 
"valid remainder " in the Revised Statutes 
( 1st ser. ». c. 112, all estates tail were t hereby 
abolished, and further that, subsequent to that 
statute there could be no valid remainder ex

tant on an «‘state tail, as there could not 
telld estate 'ail '<■ wnpporl —eh re

mainder.
Further, that in the devise over to persons 

in the course of descent from the first devisee, 
in default of lawful issue, the words "lawful 
heirs " in the limitation over were to be read 
as if they were " heirs of his liody ami that 
the estate of the first devisee was thus re 
strioted to an estate tail and was consequently, 
by the operation of the statute of 1851, con
verted into an estate in fee simple, and could 
lawfully he conveyed by the first devisee.

Per Gwynne and G irons rd JJ.. that ««states 
tail having a remainder limited thereon were 
not alndished by the statutes of 1851 <>r Wet 
(R. S. 3rd ser. c. 111 ». but continued to exist 
until all «‘states tail were abolished by the 
statute of 1865 ( 28 Viet. e. 2) ; that as the 
first devisee in the case in question took an 
estate tail in the lands devised and held them 
as devisee in tail up to the time of the passing 
of the Act of 1.865. the estate in his possession 
was then, by the operation of that statute, 
converted into an estate in fee simple which 
could lawfully lie conveyed by him. Kmst v. 
X,richer, 27 8. C. C. 504.


