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Chancery.1 Tur On'y BANK V. McCoNxIty-INý iE DILLoN'S'ITRUSTS. [hncy

BIx1ey, 20 Boa. 127; Mforris v. ns N37 3cr. 41e;
eugden's Ven. & Pur. 18tb edit. 403.

Tue. CIRAICELLOB before whoxm the petition
wfts argueti, delivere the fo]lowing jadgnsent.

With regard to the petition in thiâ caise 1 think
the petitioners cannot by means of it iutercept
the payaient to the plaintiffs of the money te
,whicb they are entitleti under thia decree. If
the petitionerz have any right at aIl I think they
shoulti bave proceodeti by bill according to the
decision in Sluter v. Young, 11 Grant 268.

It is important that thore shoulti bo unifernsity
in thse practice, andi thougis authority ay be
found in some of the Englisis cases for -sýucb a
course of procedure as thst adopteti bore, in
certain cases, yet I prefer ini aucli matters to
stand by a clear decision of our own courts.

1 doubt, however, if on bill filoti the peti.
tioners Poulti now have any relief. The plaintiffii
have succeetiet by thse decree in suhjectirtg this
piece of' landi te the extent of the vendor's lieu
thereon to, their judgrnonts, andi thoy are in the
position eof a party who by a superior diligence
has fasteneti thse first charge upon the property,
as 'wien a first executioît in the sbeirifi's hantis
takes efl'ect. The petitioners bote hid executieus
in thse sheriff's hantis, but tliey had ne oporatien
upen tise property hore unless indeed the peti-
tioners coulti troat thse conveyance to McCoukey
as fraudulent and voiti. Thse writs coutti only
give the petitioners, a rigbt, or put theai in a
position te corne to this court anti seek for equit-
able execution. Tbia they have neot douc, izon
con-siat, titi the llling of this petition. thttt tbey
even intentietttodo so; theyrniîght have intondeti,
and froin tiseir tiobay in corning bore it is the
more reasonable te suppose thut tboy intendlti
procectiing at law to sell, trenting thse conveyance
to %cConkey as a nuility,

1 must refuse the petiion wieh cosis.

(ReporWa içj & G. Wooe, Esq., Barrister-at -Law.>'

lxnu DILze,>s TRUSTS.

.N7é- 7Trste-s.-Tvo appoinied in place qf ont-fésltin order
-bnp. C~at. 3, 14 Fîzc.cap.G0-c'. .. Tf. C. cal). 12, 3. 26--
Pr ctice.

Whe:re it becoines necessary te apply ta the. Court for the
appoifltmfoYt ofia Dow trustee, it lq enly under very 6pecisi
circuimatancos thât thse Court ahyi ho szitilied with oe;
therefoe

Whero thse trnstee appointed by a will baS died, and ho
who was named by the testater te sutceed hi=a was utt of
tbejuisdiction. and abewn ta be an unsultabta p-raen, ta
act lu f ho trust, thse Court appelnted, in substitution for
Ilim, a =ZuIi que trust under the wili, wthum thse testator
bad naniod as a trustea tisereuf under certain coDiageii-
cies mbich bia net eccurrod; but caSer tii. CtrcUrti-
stances, directeS another te ho asseciated with hlm,
siteugi thse will proavlded for ana trustee aaly actu>ig In
the trust at one Cime.

[Chancety, Fol,. 18, 25, April 8, 1867.1

This was a petitien presentoti ez parle on ho-
haif uf thse cestuis qecetruetent under the 'till et' the
lnte G. G. Dllon, sotting out the will cif thse do-
ceaseti, whorcby, after devising bis reni a-nd per-
sona] estates te 3. 0. Bowes, la fee, te ho held
bY hi m in trust for thse cestuis que tru-tient therein
LIà: (boing tise petitioers and J. Dllon.jiin,)
the tcstator directeti as follonIs: -I'rovided aise
thnt in case my eaiti trcstee shall die, or becomo
unable frein any cause te nct, then I will anti
dirct a-àd hereby appoint John Hall ti. ho the

tru8tee et' this amy will, iii the piace eof the izhsil
'à. G. Rowes; and îli case thse snid John lait,
shall die, or refuse te accept thse saiti appoint-
mnent, in such case 1 neiminate and appoint amy
father to act la this hehalf; anti failiug eitlser,
thon 1 request thse saiti J. G. Boes, John ITall,
my father, or eltiser eof theai, to naine sonsa trui-
tee te nct ia the motter et' this ny 'vîll ; andi
failinoe tisis, 1 desîre amy br.-ther John te oct a3
aiy trustee in this behaîf ; hereby vesting in sucs
one trustee as shall consent te act ull tise trust
estistes, moneys and, promises, wisich shah bc-
thon vested in the trustee se dying or refusing
or beceming incapable te. oct s aforesaî'd."

Thse potition furtiser allegeti the deatis eof Ir.
Be'wes, tise departure front Canada et' Mr. Ual,'bis rosidence eut of the jurladiction, anti ethor
circumsances whicis residoreti it desirable that
a new trustee shoulti ho appointeti, andi prayeti
that Johin Dillon, jun., thse tostator's brother,
namoti in tise will, sisoulti le appeinteti trustot
thorcof, anti that the trust preperty snight Test
la la for the estate devisoti by the -NÏ l te tbîe
trustce thereef, te behelti by hia upen thse trusîsa
et' thse will or such et' thons as were suissistînt'
and capable et' takinig efl'ect.

S. f2. Wood fer tise petitioner8.
As te thse jnrisdiction eof thse Court. Untler

O.S.U.C. cap. 12, sec. 26, tise Court eof Chaacery
fer U. C. las the power cenferred upon thse
Court in Englanti by lImp. Stat. 18, 14 Vic. cap
W0 (Trustee Act 1850), secs. 32.40.

Application shoulti ho by potitien, net by bill.
-Tripp'e3 Ferms, 212; Mergan's Acts anti Or-
tiers, 91 ; T)ioma* v. Walker, 18 Boay. 521 ; anà
should bo ade in Court, net in Chaaiberb.-n
re Lash, Chy. Chamt. Rep. 1226. (As te casesý
whero application la Chambers is preper, see
Tripp, 212; 2 Set. 812; Morgan, 526.)

Service on former trustee net necessary when
ho is oct eof the jcrisdictien.-Tripp, 9,5, 96, note
f; Lewis on Trusts, 4th Edit. 687, note c. Ira
re Sioper, 18 J3oav. 596, tise olti trustees appear
te ha-ve boen within tho juriadictien.

A trustoe going eut et' tise jurisdictien is no,
thercby incapable, unwilliag, or unable te set,
within tise terras eof a powler te appoint new trus-
toes, anti an application te tise Court is preper.
-Re Harrion', 17rusts, 22 L. J. N. S. Chy. 69:
f ehlowiug In re WaWts Setilement, 2t) L. J. N. S
Chy. 337 ; S. C. 15 Jur. 459.*

As te nsisconduct of trustee affordîrig grouni
fer thse applicatkon. -Lewin, 547, 548. .As tf
banlruptçy.-R.c Iridgvian, 1 Drew. & Sm. 191.
see 170; Harri'sr v iFrrk, -29 Beav. 107.

As to the appointaient et' a ceStui quse trus-
As a general mile. sncb an appointment is cen-
,itered objectionablo - lViling y. Bolder, 21
Beav. 292. Yet in tisis case, tise cestui qUe fruit
is tise stoaiinee et' tise testater (altisougis tise pye.
cisc circunistances untier whicb the trust was le
devolve upou hiai haçe net eccurrei) ; andi cat'5i
que tr-u3tent werc appointeti in E'x par.#& Clutton, 17
Jur. 988; - Eparte £'onybeare's Setifement, 1 WBR
458; Rie Cltisld.,y Seulement, 10 L. T. N S. 612

As tetiseappeintment et' netrustee. Tiselte-
tator, hy bis will, manifested au intention tlfft
only one trusteo sseulti act at oe tise, asnd

* But soe con, a csnard v. tÇclford, 1 [Sm. & Gilf 4-'£
S. 0. 22 L. j.. N. S. Chy. 1053; Moen, 89.-lIx.

rivay, 1867.


