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Early Notes of Canadian Cases.
WUPREMEL COURT OF C'ANADLA.

Du16uc v. KIDSTON, et aI.

H)'otcct&irY eac'On-/ug,ent in-Art- .5
C. C--Serrice o! jk«kgmen-ArI. 476 C.C.P.,
1111d Con. Çtzt. L. C. Chz. 49 srect. iS- Waiver.
13y a judgment en dic/araton d'hypolheque,

cert:tin property in the possession and owner-
ship of respondents was declared hypothecated
in1 fao of the appelhtnt in the sumi of $5,2oa
anîd interest and costs, and they wvere condemned
to surrencier the sanie ini order that it might be
judicially sold to satisfy the judginent, unless
they chose rather and preferred to pay to k.p-
pellant the amnount of the judgment. By the
judIgment it was aiso decreed that the option
should be miade within forty days of the service
to be made upon theni of the .iudginent and in
defauit of their so doing within the said delay
that the respondents be condemned to, pay to
the appellant the amnount of the judgment.

This judgment (the respondents reuiding in
Scotland and having no domicile in Canada)
was served at the prothonotary's office and on
the respondents' attorneys. After the delay of
fr>rty days, no choice or option having been
made, the appellant caused a writ ofi. fia. de
lemis to issue againat the respondents for the
full amounit of the judgment. The sher iff et-st
seiztd the proporty hypothecated, sold it, and
haided over the proceeds to a prior znortgagee.
.Anothoàr wrlt offi. A &e tort* wvas then issued,

and another reality belonging ta the respond-.
ents was seized. To this second seitur. the
respondents filed ant opposition enf rn*l'Ver,
claiming that the judgment had not been srved
on theni, and that they wvere not personaiiy
hiable for the debt due toi appellant.

Held, i Bt, reversing the judginent of the
Court below, that it is not netessalyto *serve
a judgment en dee/afflw'on rhAypoMeew on a
defendant who is absent frow. the province and
ha% no domicile therein. Art. 476, C.P,., and
Con. Stat. L.C., C. 49, sect. 15.

2nd, That the respondents by not opposing
thie first seizure of their property, had waived
any irregularity (if aïly) as to the service of the
judgment.

3rd,That in an action en dciarah'-on d,'hjpthe.
qrue, the defendant, ini default of his surrender-
irtg withiri the period flxed by the Court, îuay be
personally con'ined tu pay the full amnount
of the plaintiff a daim. Art. 2o75 C. C,

Appeal allowed with costa.
B/a;c&et Q.C., for appellant.
Andine, Q.C., for respondents.

TH-E UNioN BIANK 0F LowFR. CANADA. V.
THE HocHELAGA BANK.

Hypoilec Io the jorfeide qf cretlrr- Whenl
invalid-Ar. 2oe3 C. C.
Where an hypothec bas been acquired upon

property within thirty days iiniediately pre-
ceding the declaration and admission of the
mortgagee's agent, that the mortgagors were
notoriously insolvent and en deconitre, sudh
hypothec in a report of distribution of the
moneys realized on th~e property of the insol-
vents cannot be învoked to the prejudice of a
party who was a creditor at the tîme when the
hypothec was given. Art. 2023 C. C.

Appeal dismissed with costs.
nir''gp,, Q.C., for appellants.

Béiçue for respondent.

G. DEMNtRs v. N. DuHAi.uL
Action en Pestitudn de deniorr-Sale of per-

sema ihLr wUAhout wamir iy--SoIe en bloc
A p*. 1510 «~d j1 7 and i 3 4' C. C
N. D., respondent, owner of a chtese factory

mnade an agreement with farmers by which the
latter agreed to give the milk of their cows te no
other chees factory than to that of N. D).
M4 D. s'ibsquently sold to G. D). (the appL-
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