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stantial advanta%e. We have had 80 very few appeals from
the decisions of our courts in criminal matters, to the
Judicial Committes of the Privy Council, that it can
scarcely besaid to be a practical question, or one of such a
character as to necessitate the interposition of Parliament,

Mr., WELDON (St.John). I agree with the hon. member
for Bothwell that sach cases may be very rare, But accord-
ing to this section, if the court in the first instance is unani-
mous, there is no appesl at all provided for, therefore the

ty accused would be entirely without remedy, although
there is a royal prerogative. The effect of the section will
be to take away entirely the right of appeal. ln the case
to which the Minister of Justice alluded, the court was
- unsnimous ; but we find cases where the prerogative had
been exercised, and where the decision of the court was
reversed, even where there was no appeal. The case of the
Queen against Bertrand, in Now South Wales, a very import-
ant point was raised on which the decision of the Privy
Council was éntirely adverse 10 the decision of the Supreme
Court of that colony.

Mr. SKINNER. This section says that it shall apply to
Courts of Oyer and Terminer or Gaol Delivery. So far as
that wording is concerned, it would be applicable to the
Provioce of New Brunswick. Now, the County Courts in
New Brunswick are not, in the common law definition of
the term, either Courts of Oyer and Terminer, or of Gaol
Delivery, therefore they would not be comprehended within
that section. I think it would be better to introduce two
or three words to cover the County Courts of New Bruns-
wick. I canpot speak with the same information with
retercnco to the other Maritime Provinces, but I can say
that, in so far as I understand this section, it would not
cover the County Courts of New Brunswick; and a very
large proportion of the criminal busincss in Now Brunswick
is tried in the County Courts of that Province,

Mr. WELDON (St. John). Ithink the County Courts have
cuncurrent jurisdiction in criminal matters. A large portion
of the criminal business is exercised by the County Courts.
The judge there has the same power as the jadge of the
of the Court of Oyer and Terminer. To meet the suggestion
of my hon, colleagne, I would propose to introduce the
woids “or before any other court of eriminal jurisdiction.”

Mr. THOMPSON. In order to meet the suggestion in
rogard to the County Court of New Brunswick, I propose to
smer.d this section by making the words in the first line read
thus: “ Any person who has been convicted of an indictable
ovifenco, or whose conviction has been affirmed before any
Court of Oyer and Terminer.” 1t applies now to any per-
sti)ilil wh:i) bas been convicted, or whose conviction has been
affirmed.

Mr.WELDON (St.John). The judge has now the power of
reserving a case. Under the criminal luw it is entirely in the
option of the judge who tries a party, whether there is a case
reserved or ndt. If he declines to reserve'the case the party
has no appeal, or practically none, It is, thorefore, within
the power of the judge who tries the case to exercise a power
that is not correlative to any other power which he holds.
I may instance a case which occurred in New Brunswick.
A case was tried before the juige of the County Court and
objection was taken to the verdict. The case was argued
before him, and he refuse to 1eserve it. Eventually it was
brougbt before the Supreme Court by writ of habeas corpus,
and the Supreme Court decided that the County Court
Jjudge was wrong. A very grave question was raised as to
whether the Supreme Court could ((ilo that in that way ; bat
the effect was that if there had not been that means of act-
ing the paity might have been without resort. Some
modification should be made, because power is given to a
single judge who hears the case whether he will reserve
the case or not, 1f we do away with the royal prerogative

when the court below is unanimous, that would practically
take away the right of appeal. Although there are five
Jjudges, two may form & court, and the mere fact that the
judges below are unanimous does not necessarily imply
that the full bench is unanimous, No doubt the Minister
of Justice has often succeeded in reversing unanimous
judgments in civil matters bofore the Supreme Court of
Canada. 1 do not see why the same rule should not apply
to oriminal cases. Since the opening of the court tEero
have been very fow oriminal casos appealed, but it is in the
Interest of justice that an appeal should be given, more
particularly as the royal prerogative is proposed to be
taken away by this Bill,

Mr. THOMPSON, As regards a general amendment in
the direction indicated, I hardly like to deal with that mat-
ter in a Bill of this kind, although I think the suggestions of
the hon, member are worthy of attention. I thini the true
way to consider this Bill is not with relation to appeals
given from the various tribunals of first instance in the
Provinces, but rather with a view to the proper conduct
of criminal justice, so that there shall be no appeal out of
the country to the Judicial Committee of the Privy Council,
If the law is not sufficiently liberal at present, it can easily
be made 8o, either by amending the Criminal Procedure
Act or by the intervention of local statutes under which
the courts are organised. It is quite true that the judges of
first instance have the discretion to provent an appeal by re-
fusing to state acase. I was not aware that in any Pro-
vince two judges could form a quurum of the court for
cases reserved. It is not so, I think, in any other Province
except the one mentioned by the hon. member for St. John
(Mr. Weldon).

Mr. WELDON (8t. John). There is nothing in the con-
stitotion of our Supreme Court that requires the majority of
thel judges to be present, Two. judges can form a court as
well as six,

Mr. THOMPSON. I may mention a case which occarred
a year ago in the Province of British Coiumbia. Ample
time had beon given for a full examination of the case by
the Supreme Court of the Province, and after a further stay
had been given in order that every opportunity might
be afforded, an appeal was asserted to tho Judicial Com-
wittee of the Privy Council. If that appeal had been
followed and allowed, we should not havo got rid of
it for something like a year or two. In the meantime the
criminal law of the country would have been entirely par-
alysed in that particular case, and the execution of the law
eventually, after the lapse of so long a time, would appear
cruel, as public attention would have become dirassociated
from the crime itself.

Mr, WELDON (8t. John). Thero is 8 marked contrast
between the law here and in the neighboring Repablic, for
across the border there are too many appeals. I quite
agree with the Minister ot Justica that the appeal 1o the
Judicial Committee of the Privy Council might be done
away with, but when we undertake to take away the royal
prerogative the hon. gentleman should not leave it ontirely
to the tribunal of the tirst instance. As the law stands now,
and the hon. gentlemsn is changing the law, it provides
that there is no appeal to the Supreme Court where the
court below is unsnimouns. But there is al ways the right of
petition to the Judicial Committee of the Privy Council.
The hon. gentleman proposes to take that away. I would
suggest the strikiog out of the provisions depriving the
right of appeal where the court below is unanimous.

Mr. THOMPSON, I cannot do more than promise to
carefully consider the hon, gentleman’s suggestions, I
think we are doing no more than simply declaring what

has always been considered to be the law, that the decision



