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The. October estiiîaates ... show, in rny oplliinio,
when read in flic liglit of clauses 18 and 19 of ftc oarae
that tlie railway coîapany owed to Bunyan ftic two suiiis of
$1,,300.28 and $1,083.84, wiîich were preseifly p;iv'able, andi
flic two suins of $980.15 and $1,128.11, \0iiulî wurc no
.prescntly payable, becauso fliey were retained by fici( railwve.omipauiy as sccurity for the performance of flic contraut, ai1
mwere to bo paid to tlic contractor only wlien lhll C111d 1 coiupl'cd
if on his part.

Tho Master lias îîot titouglît iliatf flic t\io sasof
$1,300.28 and $1,08,3.84 wërc atiy tho es iioniy duvclii on the
i-ontractt because flie ealeîîiations ut1)01 wi1) hi seti
inent %vas based wero subjeet to revision whien theo final1 esti-
mnate shiould corne fo bc made, and iin this ho, wais, iii nî
opinion, rîglif.

1 do flot understand N'liy the appel1auts, Ieeb lic
order treafed as being assignees of the Septoer eic ea
There is no0 profonco that fliese were assigned to, thein., liis
i8, however, unimportant...

If I had been of a different opinion as fo the effect of the
assiguiment, the report must, neverfheless, 1 think, have been
varied, for fhe appellants are cntitled fo invoke the doctrineý
of iiarshalling, and indecd, as befween theni and fthe lien-
hiolders, the Master hias applied if.

The credifors having garnislîoe orders, except IDownîngii,(
hlave as agaînsf the appellants 11o ligher rates than iunyan
imiself had, andth lereforo as fo, flem ftic f unt is to lie

inarshallcd so fliaf any of flie clairnants whose asslnîents,
have, been given priority fo flic appollanfs, who are enf iftldfl
le paiti nof ouf of some particular estimafe, but ouf or \wlîat
af any time niiglî ho or become duo fo flic contractor, iiuisi
first resorf to thaf part of fhlfand which is not appropriafed
tte paymcnt of flic appellants' dlaim...

The riglit of allflic assignees wlio were given priority to
the appellants to bie paid ouf of the fund is nof open te lie
questioned upon this appeal, and thorefore, if fthc doctrine of
rntarshallrng is fo hoe appliod, it. wilI lie by subrogafing flie
appellants to the rights of flic prior assigneca in as far as the *v
m-ere enfitlcd fo havo flic estimafes subsequent te flic October
eues applied in satisfaction of their claims.

The appeal mnust, flîcrefore, be allowed, and for flic find-
iuig of flic Master there must lie substituteti a judgxnent
declaring that the appellants are eut ifled te rank on and be
piaid ouf of flic £and as found by flic first report. This ta,
of course, SUbjeet to any change or modification whichi îay


