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more humane rule waq recognised. Two boys,
one three and a haif and the other nine years

old, were sent a short distance to a wood-yard to
procure some wood, and as thes' were returning,

with the wood lu their armns, the youinger boy

was run over and injured by a milk-cart, driven

by the defendant. Held, that a non-suit on the

ground of contributory negligence wvas improp-
erly directed. The Court said, "It is'undoubt-
edly truc that more came might have prevented

the accident. But littie children have a right
to go iii the street of a city for air aud exercise,
and if reasonable provision is made for their

safety, are under the protection of the law

against wrong-doers wvho dismegard their rights.",

It was accordingly hield that it w-as for the jury

to say wvhether reasonable provisions had been
made for the safetv of the child, and whether

due care was takzen of 1dm.

And in Lynch v. Sinith, 104 Mass. 52, the
supreme court of that state difted stili further
away from the harsh doctrine of C'allahan, v.

Bean. Thîis was an action against a backman,
for negligently driving oveî- a child four and a

haif years old, who was cmossing the street on
bis way home from school at thc tiîne of the
accident. 1It was held that it was a question for
the jury to determine whether bis parents were
guilty of negligence in perinitting the chuld to
go unattended on the street, and it being (leter-
xnined that hie was properly on the street, he
was only bound to use such rmaonable care as
school eilidren of bis age sud capacity can ; and
that even though bhis parents were negligeut lit
permmtting hlm tc7go unattended on the street,
yet if the child without being able to exercise
auy judgment in regard to the niatter, does no
act which prudence would forbid, and omits no
act which prudence would dictate, the negligence
of the parents wouldl be too remnote. " Bult," it
was said, «"if the child bas not acted as reason-
able care adapted to the circumistances would
dictate, and the parent bias also neghigently suf-

fered hlmi to be theme, both these facts concur-
ring, constitute negligence whidh. directly and

immediately contributes to the injury, for which

the defendant ought not to be required to make
compensation. "

The authority of Hartfield v. Roper, is stili

recognised to a certain extent iii New York, in

a lil)eralised forin. In Gosyrove v. Ogden, 49 N.
Y. 2r,5, it was held that it was not negligence

per se for a parent living on a quiet street wbere

few vehicles pass, to permnit a cluil six yeams old

to go unatt-1(etl 0o1 snch streets, and that whien

a cbild of that age, so on snch street, was injured

by falling lumber, negligeutly piled in the

street, it was for the jury to determine whether
bis parents had been guiilty of negligence con-
tributing to the injury.

And in Ihi v. The Rail Co0., 47 N. Y. 317, a

case very similar to Lynch v. Smith, supra, the

doctrine of the latter case was affirmned. The

Court held that it was not negligrence per se for
its parents to send a chlld two years and three

months old across an avenue, throughi which a

street railroad ran, in charge of a sister nine

and a haif years old. In crossing the railroad

track the younger child fell ; the horses attached

to the car struck him, and the wheels of the car

passed over and killecl him. The driver wau

flot looking, and both the front and rear wheels

of the car passed over the child. A motion for

a non-suit was denied. It was lbeld that it wau

for the jury to say whether the parent was neg-

ligent under the circumstances, and that ini

order to bar a recovery the jury must find that

both p)arent and the injured chiil were guilty of

negligence, wvhich contributed to the injury. If
the child exercised proper care, and the driver

of the car dii not, no amount of negligence on

the part of the parent woul1l relieve the defend-

ant from liability ; and althiongoh the child did

not exercise proper care, unless the jury found
that its parent was negligent in permitting it to
he on the street, the defendant would, if negli.

gent, be liable. And see JlfoAfahoib v. The
Mfayor, 33 N. Y. 647 ; Drew v. Sixth Avenue

R. R Co., 24 N. Y. 4Q. WVhere an infant be-

tween three and four years old escaped througbi
an open window, coming to within four feet of

the floor, that heing bis oniy means of egress,

and was mun over and injured in conseqfieice of

the negligence of the defendant's car driver, it

was left to the jury to say whether the parents

of the child were ne gligent in perînitting the

child to escape, and it was heid, as inatter of

law, that a child of that age was incapable of

forfeiting bis rcmedy against a wx-ong-doer by
reason of lis own personal negligence. Maugam

v. Brooklyn R. R. Co., 38 N. Y. 455. And to
î,ame effeet see Piftsburgh, &c., R. R. Co., Y.

Pearson, 72 Penn. St. 169 ; Glassey v. Hoston-

ville, &c., R. R. Go., 57 Penn. St. 172 ; Kay v.
Penna. Railw. Co., 65 Penn. St. 269.

The courts of l'ennsylvania make a distinc-
tion between. actions broughit by the injured
chili and those brouglit by its parents. Where
the infant sites it is held that the negligence of

its parents eannot le inipiitud to hiixo ; but

where the parent sites, bis negligrence contribut-
ing to th- injury bars tlîe action. RL.ail. Co. v.

Mahoney, 57 Penn. St. ;Rail. C1o. V. J>carso7t,
72 Penn. ýSt. 169.


