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The pluintifls do not apparently rely on this bar to the defen- 2 C. B. N. 8. 367; Meurns v. (,'rum’l Trunk Raway Co., 6 U. C.
dant’s proceedings, as their demurrer does not object to the avowry L. J. 62, - .
on this ground, and in their y.cas they actually traverse the fuct Read, ) C., contra, cited MeRKwnstry v. Arnold, 4 U.C. L. J. 683
of the rolls being returned as alleged wi the avowry. Buctl v, W iadney, 1L U.CC 12005 Rogers v, flunt, 10 £x. 474,
. We cannot, however, pass over the statemcut, fatal as we deem DRavER, C. J.—1 agree with tho view taken by my brother
1t to the defeudant’s justification, - - Richards, of the right of the plaintiff to sign judgment for want

Judgment for the plaintifis on demurrer. o7 appearauce, the writ having been specially endorsed with a

: : B j claim of a balance of an account for work and Iahour. This, ﬁs
LE A expressed, appears to me a liquidated demand.  There might be

COMMON PLEAS. : mgrc quc;ligx!x) as to the clnim] for interest, but it has become vo
! settled o practice to allow interest on all accounts after the proper
{tune ot payment has gone by, and particulerly upon the balaneo
Suant v. Tug Niacsra axo Dornorr Rivers Rarnway Co. | of un nccount which npports that the sccounts on each side are

. | made up and only the difference claimed, that I do not think wo

e Special m‘f;ﬂfmml_s"mm"m_lrm""“ on "“”;_";f "“"‘I‘::fll"gf' aye¢ | 8hould treat the cinim for interest as viuating the special endorse-

i et 00 % it of pamon e fllows 1551 Dee 1t U nont: aund 1 fool th less inchiued (o interfore becaase th objee-

dte tor work aud fabour done and perfortned by the pluntstf for the detendants | tton is patent on the face of the roll, and 2 writ of error will there-

;;ktlw" mwgg‘;fwng.f?f ety ixud by j,'";lvlarim'" Jor ::'; ﬁva;-ldatu;;: their | fore lie, ns in Hodsoll v. Bazter, E. B. & . 884, where Watson, B.,

a sulliciont eiidorseniont :nn;'lu‘xlﬁtaplm;u?n % s,;’g;r;;xd;:ux;:ll on default of - ODserves that the inteation of the legislature way to comprehend

appearance, and on a motum 10 set avide the yudgment, &c, the indulgenco was | all cases cxcept claims for unliquidated Jamages; and further,

granted un paymenit uf all cousts, and giving security for the debt. | because there seems to me to have been a waat of attention

4. B. Read, Q.C, obtained a rule to show cause why the judg- | amounting to indiffercuce or cven neglect, to the plamntiff ‘s repeat-
meut signed 1n this cause should not be set aside with costs, on | €d applications, and o careless mode of dealing witk: letters and
the ground that the claim of the plaintiff, as endorsed on the writ | ppers, which has created uncertainty in the leading affidavits filed
of summons, iy oot such a claun as might be specially eudorsed | o0 the part of the defendants, and which deprives them of much
on such writ so that final judgment couid be signed thereon, aud ; of that weight which might otherwise have been given to them.
because such judgment was obtaned without the knowledge of | And apart frum this consideration, these affidavits, when examined
the defendants, ther officers, atturneys or agents, ana in breach » it connexion with those of the plaintiff, fail to satisfy qe that the
of faith and violation of certain promises made by the plainuff te , neglect to appear to the writ, and to make whatever defence the
the president of the said railway company, and that the plantiff | company have, is at all answered or accouated for. .
has or had no right of action agminst the defendants for the sum | _As to the terms of the order, they are no more than just to the
sued for, or for which judgment 1s sigaed, or any part thercof, the ; blaintiff, because as to the custs the defendants ought to pry them
same nut being due by the defendants to the plantiff, and beeause | 83 & coadition of indulgence; and as to security, it is not sug-
the defendants have a goud defence on the merits and on grounds | ested that there will be the slightest difficulty in procuring it,
disclused in athdavits and papers filed, or why the defendants ; aud it is the vuly mode of preserving to the plumgnﬂ'thc advantage
should not have such rehief on grounds disclosed in affidavits and | bic lf‘;“: vbtained in the eveut of its finally sppearing that he basa
papere “Ted without imposing the terms of giving security for the | Tight to recover. . .
amou . of the judgmcuI;. undgcosts as rcqug'cd l;fy an orjcr made ! 1 think the order should, however, be so far vavied as to give
in this cause on the 24th Juae, 13861, by the Hon. Mr. Justice, the defendants fourteen days farther time from this day to fuifil
Richards. | the conditions imposed, and with that direction I tb_mk the present

He moved on the affidavits used on the application in Chambers, | Fule shvuld be disch . ged, the defendants to pay the costs of the
all of which on both sides were hefere the court. rule.

On hearing the parties at Chambers, an order was made on the
24th June, 1862, by Richards, J., that the judgment and ail sub- ]
sequent proceedings in this cause be set aside on the defendants | AODXLAND ET AL. V. MaGUIRE.
giving security to the satisfaction of the deputy cterk of the crown . Desolid el seethin by Pleady
at “’godstockyfor the amount of the said judgment, withan four Apm"um_m”_"m"q’_’ v o arpr e 7
weeks from the date of that order, and upon payment of the costs “;‘u‘:.‘l‘"i‘r‘,‘l‘l‘,'rf“’:"“;::“;:ﬁé;;m:f:;l&‘e;}?m';,,";‘fﬁi‘:{{;‘:‘gi‘n“’;“l’r" who was bound
of the said judgment and subsequent proceedings, and of OPPOS- | pleas, Ist. Nonest factum. nd. That before beeach of the cosenant tho defendanta
ing that application, within the said time, and upon payment of ;  dissolsed partnerahi. : . ]
the custs_uf any action brought by the ahove-named phunuf on | Uyt kit ki 1ad. € net shewioe ha tho syprenticsvas bound o the
the said judgment; and this order was without prejudice to an

i . . 1 he full 1 fmpossible, and thereby cancel thio obligation.
applicatiun being made next term to the full court to set aside the . . s .
sail judgment and all subscquent proceedings if the defendants , , L1C declaration alicged that the defendant by his deed bearing

should not take advantage of the terws of that order, proceedings ;llntf shlc":&\llh,‘oi;::%:;:2:,?02;,‘:;0:1‘(::,0{"‘:?3:::;?cdawglz)fet::r‘::xatmgg:
in this causc being stayed during the above hmited peniod of four it Jon Mag e e s £ ¢ Y-

g ;oS hould well and faithfully serve the plaintiffs as un appren-
weeks, and also bewng stayed 1n any of smd actions on said judg- | years, § : . :
ment for the zaid time. I tice to the trade or calling of a waggon maker, and that the said

lin Maguire should not absent himself from the service of the
The special endorsement on the writs was as follows: ¢ 1861, ; Julin Mag . "
Dec. 31. To balance of account duc aud owing by the within | 33}'{:}“::;;::’“&%2“ of threc and one-half years. from the 18th
: . , .

namncd defendants at this date, for work and labour done and per- . ive i :
forined by, the plaintiff for the defendants and at their rcqur::st, : Direach, that tlf_e said Tohn .\_!agmro dlf’ \vrongful!y absent him-
and for xﬁoncys paid by the plantff for the defendants at thets self from the service of the plaintiffs during the period Jast afore-
like request. $3,950 47 "eaid, for along time, to wit, for the space of tweuty months,
) DRSS - ' contrary to the terms of the said covenaat.

** The plaintiff claims juterest on £1,487 125, 4d. from the3ist | 1ot plea.—Non est factum.
day of December, 1861, until judgineut. V. 5. Take notice, &c¢., | 2nd plea.—The defendant says thet at the time the said deed
and the sum of £5 for costs.” ; was made the plaintiffs were partoers in the business of waggon

Leurd whowed cause to the rule, referring to Standing v. Torrance, | makers, and as such carried on the snid business. And the defen-
4 U.C. L J.235; Rodway v. Lucas, W0 Ex. 667; Hodsoll v. ' dant farther says, that before any breacl of the said covennnt the
Jazter, 1 E. B. & E. 884, C. L. P. Act, 48 scc.; Knight ~. Docock, ; said plaintiffs dissolved partnership, and were no longer engaged
17 CBTT; Bayntunv. Satchell, 15 C.B. 383 ; Maltby v. Murrells, | inthe snid business as partners, and therefore thesaid John Maguire
6 I & N.819; Bank of Upp r Canada v. Vanvecks, 2 U.C. Prac. | could not servo them as apprentice, a3 in the said covenant pro-
Rep. 383 Hawkins v. Hessell, 12 M. & W. 777; Legh v. Baker, | vided.

(Reported by E.C. Josis, Esq, Barristeral-Law, Leporter to the Court )

Ler cur.—Raule discharged.




