
6 GOMMONS
Officiai Secrets Act

Mn. MACIKENZIE KING: I hati Letton
reat ilt:

Brais & Campbell
Royal Bank Building'360 St. J:ames Stbreet WVest
Monta-cal, Maimeh 12, 1946

E. K. Williams, Esq., K.C.,
G. H. Fautoux, Esq., KGC.,
Justice Building,
Otbawa, Ontairio.
'Secret anti Goufitiontial
Dear Sirs:-

You have askcd my opinion whebher:
(a) A federal member of pa-rliament wbo

wouiti bave cemmittedia crime uniter thc Officiai]
Secrets Act ose, le arrest-ed ci'tber during tbe
oom'ing session of panlianient oir witbin 'the few
days whicb 'remiaie bofore its openjing on the
14'tb instanýt?

(b) If question (a) da ainswcredi de affirma-
tive, wbcbher it. would Le ativisable or inýatvis-
ablc to obts.in the issue of a warrant cf arret
ag'ainsb titis menber et, the sanie turne as that
te, le issýueti against the dedividual wbo divuigati
te is onember certain 'important war secrets
for the 'beneflit cf a foreiga power:

(a) I bave int been inforieti cf any cf tbe
'actis-ities cf the meniber in question, save wlsat
'appears frein thc 'tepesition cf the individuel
wbose 'arest we discuaseti over tbe week-end.

That statemenit does clearly show bbat the
memnber obtaiineti important information anti
tieilareti tint lb n'as for the use cf a forcign
poweoe.

Lb woulti appear clcanly, thereforo, that a
chairge coulti Le laid 'against the m'embeýr untier
section 3 C ani p'obably 4,41) A 'anti B, 4 (2),
4(3), cf the Officiaiî Secrets Aot.

No specifie penalty de provide in lae bbcst
for the commission of the aLeve offemnce anti
bbce off entier n'oudti therefore Le suhjeet to sec-
tion 14 whîcb tieciares 'tbcm te Le indictable.

Chapter 147, fiS.C., "An Act Ilospocbing tbe
Senate anti flouse of Oo'mmons," sections 4 anti
5 provide:

"4. Thse 'Sonate andtie bbIlouse cf 'Gommons
ýrespeetiively, 'andtie bb embers itheroof Tespen-
tivcly, sball 'hoit, enjey 'anti exeoise,

(a) such anti -the E!kc privileges, inimuni-
bics 'anti powens -as, eat bbc time cf the pessing
of the British 'Nortb America Att 1867, werc
belti, enjoyeti 'anti exereiseti by the Gemmons
flouse 'of Pe'nldiame-nt cf bhe Unitedi Kingd.om,
-andi by tbc membens thereef, se fian as the
saie 'are consistent witlî anti not repugnant te
the saisi Act; andi

(b) su-cb privideg-es, immnlities 'anti powe'rs
as are frem ime an o rne tiefincti by Act cf bhe
ParLament of 'Canada,, net exýceeding- tbhose at
the tîlme cf bbc passing of sncb 'acb helti e-
joyeti anti exerciseti by bbc Gommons flouse
cof Batriament of the Unitedi Kingtiom anti by
the membens thereef 'rcspcctively, R.S.C., 10,
s.4.

5. Sncb pnivileges, immunities anti powemrs
shail lie part ef bbcý 'Venenal 'anti public Iaw of
'Canadia anti Ub sIl net Le çneeessary to uileasl
the sanie, Lut -the saine shail, inamni courte of
'Canada, 'anti by 'anti before ail jutiges, Le
taken notice of juddici'ally. liS., C. 10, e.5."

Bou'rieo's "P'snliaanenitary Pi-cedure", third,
editien, page 143, chapter 2, inter the heatiing

[Mn. Coldwell.]

'Tn-ivil-eges andi Poweris of Pavdiamrenit," dis-
cusses ".the privieges, imnmusities andi powcrs"
te, bc enjoyeti by memibers. Af ber discusing the
or.ng.in of privileges, lic deelares t-hat dit da a
genoiral rinciple cf Engl'ish pairliiameebeiry iaw
that . . te priviilege bas 'ose 'a'lways helti
te proiteet niembeirs f rom 'arrest 'andi umprison-
mcent under civil pr«ccsses, wbotbcr bbce suit lie
at the 'action cf an ind'ividuai or of bbe public;
but itlis not claimable f ortreason, ele'ny, breach
cof.pe-ace or '.any indictable offense'"

Bourinot furtbeî stetes tbat a mner may
bie committeti fer eontenîpt of courl't whlen it is
cf a quasi-criminal nature. "andi the Englisli
bousýe bas not cf recent ye ars dlccîr d it ex-
pedient to interfere iii cases of au open or
gross character."

The riglit cf courts te enquire into the ques-
ýtion cf privilege is discusseti b3 Bouirinut et
page 1,47 as foilows:

"ýAs par]iamentary privileges reet on stetui-
tory as welJ as custemeary law lb fellews tbat
tbey va. ho iniquired into anti deterînineti by
ceurts of law like any ctber ýrigbts. ln fthe
nords of an autborit3: 'It secms now' te Lie
oleariy settieti that the courts wili net Le
deterreti from. npbid.ing privaite rigbts liv
the f act that questions cf pariliameatary pnrivi-
lege arc invoived inl theis- nainitenaince; anti
tbat, except as regacrds tlie internai regula-
tien cf its proeeedings by tbc bouise, courts
of ian' wli net besitate te inquire into ailegeti
privileges, as tbey weould into local custoin,
and determine 'its extent anti application'."
I!t weuid appear cicar that a inemiber wbo

bas cumimitteti an indictalile oflence is tberefoe
hiable te crrest. et any timie anti any place ex-
celit on the. fleer cf the biouse wbeni it is sitting.

(b) Wcuid it bo ativisabie or inadrisable te
charge tbe member et tlic saie time as tic
individuel eom. whcinflic information n'as
obtaineti.

The failure te charge the mecîher et the
saine fimie Nould appear higiiy inativiseble.
Tic enigin cf tbe trouble. tic cause cf the tcmp-
talion and dounfali cf tbe individuel in ques-
tion arises entirely anti exciusiveiy frein the
actions cf tbc member. Tbc failure te charge
the latter et the sanie tiniîe and hring him Le-
fere the courts if possible woeuld inevitahly
give ýrisýe te a reýaction wbicb in my epinion
'oid bie eîîtirely prejuidicial to the proper dis-

pesai cf tbe complaint.
Obvieutslyý et tbe present Urne anti ini se far

nsim inýformation goca, the *ecly evideece
agaînst the nieNier w ouli lie tbe testimooy cf
tue individuel n'be gave 1dm infernmation. Tic
niemiber migbb sec fit te effer bis own bestinîeîîy
anti deny tbe niiele sýter3 l'lbe court mnigbt
tien bav e te, decide hetn'een tic cred'îhility cf
a wîitncss anti an aceuseti. The act. bewever,
tiat tbec w itness lies inci'nninated hims-elf bv
the story anti is binîseif separatcly chargeti
sbouild, in nie opinien. leati any juige te con-
clude that tlie versien cennot 'Le uitrue, the
miore se in bbab Ibere is netbing te indicate
any nfriendliccss m-lbalsoever hetocen tbe tn'o
persens.

Ohviously tbey ivculd bave te Le scparetely
cbargeti. Tbere siienît Le in my opinion. aideti
a coîtont ef conspirecy referring te tic soL-
stantiv e eoffences tbemseix es.

I bave net befere me ail the information
arising ont cf the cases anti it is quite possible
that certain feets may leai -one te another con-
clusion, Lut relyicg fer tLe moment seiely eon


