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The luinber was sold as ini the yards of the
Linjited, in the district of Nipissing, and was thE
June, 1910, when a fire occurred in the mills an
destroyed the whole of the lumber. The cheque ha
presented, and the defendant stopped payxient of.

'l'le defendant couriterclaimied against the pli
Toiniko Milis Linifed for lainages for negligence
lire, and, in the alternative, for an account of the in
which they hiad coliecteçi or ifhould have collecte
the lumiiber destroyed.

The action and counterclaimi were tried witl
Toronto.

R. MeKay, K.C., for the plaitiifs.
W. N. Tilley, TK.C., for the defendant.

SUTHRnIiouNw, .1., in a written judgnient, after.
facts, and referring to -the grounds of defence, said
opinion that the property ini the lumbher hiad, at
fire, passed to the defendant, and thereafter was i
loss by fire.

At the time of the fire, the plaintiffs had exi
upon the lumber ini the yards, including that sold tq
tg the exteut of $50,000, and the insurers paid t
plaintiffs, exacting from the plaintiffs, however, i
to sue the defendaut upon his cheque, and (if si
lanhurse the insurers to some extent.

Upon the evidence, the learned Judge was unad
arpeetatin was made by the plaintiffs to the

telmber was dulyinsured or would be kept in
or patfor the beriefit or protection of the defenc
was no termin l the contract requiring themn te,

The plitfswr entitled to bring this action u
even thoughi the insurers sbould have the benefit
the action.

Refeec to ate li v. Preston (1883), Il <

whic, te larnd Jdgesaid, was t'o be regard
undr te Poviion ofthe Bank Act, 53 Vicl

piitfswere thu bilees for the de! end


