
726THE ONTARIO WBEKLY REPORTER.. [VOL. 23

The defendants make the further contention that « track
Ow-en Souid» " neans that the cars were to lie provided by
thse plaintiff iii whiich to, receive the wheat.

Iu Mfarsl:il v. Jameson, 42 IJ. C. Q. B. 115, a case where
the conitraet was for, whieat f.o.b. at Clinton, it was held toi
lie tlie duty of the buycr to provide the cars, and that tise
defenidanit not having (lune su witmi a reasonahle time could
not recover in an action against the sýeller for noa-delivery -of
ti heat

In thiis case while the terms of this contract are not identi-
cal, it seems to mie that the case applics, and that it was the
dit y of the plaintiff to have provided cars in which tQ re-

bev is whieat, lie paiid the flrst draft on iNovember 7tli
and took deliveryv later (in thie 1,000 bushels tlicremvWcr. H1(

pemttedl the reaning 1,000 bushels to be left in the cie-

vator fromn that dlatc uintil the time of the fire, upwards of a
mionthi, whein at any tirue lie hadl a riglit, under thse order in
Lis possession, to get the wheat.

Hie paid the second draft on the fourth of 'December and
allowed tise 2,000 bushiels Paid for by it to remaîn in the
elevator from thaýt date till they were destir oyed by fire on
the llth of Decemiber. 1 thiink iu eadi case this delay wals
unreasonablu ou ]is part and that thse grain bheing çlcstroyed-(
lie must lie ait tise loss thereof.

If defendants, had ineantirne sold to other peTsons ail the
wheeat of Il]e kiiin jl ution, except thse 3,000 bushiels, and,
tliey liad taken delivery tliereof, tise 3,000 bushiels would
alone hiave beeni left lu the elevator. Would not that have
beon hI[ mwhciit? 1ih4 wbeat was, part of the whiole that was
there. AIl was destroyed and s lits %vas destroyedl. It was<

clsrydbecauseý lie had delayed to take delivery for an
unreu,-)ionable timne.

Tlhe defenidants land their wheat and othier grain in tic
elIevato)rs at Oweýn Soiind insuired under what la called a
«blanicet polie 'Y,- Thie pradice wa.s, as between theni and

thse insurance ecolnpainy, that fron day to day thie qitanitity\ Kf
grain goixig 11of I ie ele(vator wals reported, and at the cudé
of tii, montis thse premiuxns were settled and adjusted on tise
bagil of tie vairyviig amouints iii the elevator during tise previ-
ous mtris. The- evidence of tise defexidants at tise trial was tei
tise effeet thal flie insuirance on each of tise 2,000 bushiels in
quesýtion, arter paymenvrt of the dirafts, was, taken out of the
benirt ot tii. Insurance and tise quantity of grain w-itteni
oit their own booka as on coxnpletod sales.


