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forfeiture except as expressly provided by this Act > (sec. 65)
though if issued in mistake or obtained by fraud ¢ the Crown
shall have power to revoke and cancel it on the application
of the Crown or an officer of the Bureau of Mines or of any
person interested ™ (sec. 66).

To the application of the execution creditor to be recorded,
I think section 73 is an effective answer: and that part of
the appeal should be dismissed with costs.

And the same considerations apply to the application of
Forgie to have his deed from the sheriff recorded.

Whether the appeal against Myer’s record is to succeed
will or may depend upon both law and fact. The fact whether
he had actual notice of the claim of Forgie or of that of the
sheriff and execution creditor may have to be tried—but the
questions of law are to present alone before the Court.

Was the interest of Wishart exigible? and if so whether
as “lands” or as “ goods™?

Had his position been that of a tenant at will simply and
without more, there would be little if any doubt. “ Every
estate at will is at the will of both parties landlord and ten-
ant; so that either of them may determine his will and quit
his connection with the other at his pleasure.” Blackstone’s
Commentaries II., p. 145, Co. Litt. 55. It is of such a
character “that the death of either party determines the
will.” James v. Dean (1805), 11 Ves. at p. 341, per Lord
Eldon, C., Scobie v. Collins (1895), 1 Q. B. 375, at p. 377
per Vaughan Williams, J., Turner v. Barnes (1862), 2 B. &
S. 435 at p. 452, per Blackburn, J., Doe Stanway v. Rock
(1842), 1 Car, & M. 549; S. C. 6 Jur. 266 per Patterson, J.,
Doe Kemp v. Garner (1843), 1 U. C. R. 39, Robinson, C.J.,
giving judgment of the Court. No sale or lease by the land-
lord determines the tenancy. Doe v. Thomas, 6 Exch. 854;
Jarman v. Hale (1899), 1 Q. B. 994 ; Dinsdale v. Iles, 2 Lev-
inz 88; Hogan v.: Hand, 14 Moo. P. C. 310. And sale or
assignment by the tenant has the same effect. Co. Lit. 57 (a),
although notice must be given to the landlord before he will
be bound. Penhorn v. Songster (1853), 8 Ex. 763, at pp.
772,773 per Parke, B., giving judgment of the Court. Car-
penter v. Colins (3 Jac. 1) Yelv. 73. Neither landlord (Doe
Kemp v. Garner), nor tenant (James v. Dean), could be-
queath such a tenancy; mor can the tenant assign to any
other. Black. Com. II. 145. While leaseholds are exigible
at the common law as chattels, no instance has been cited and



