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was brouglit by a shareholder of a Iimited eomipany against dîreetors
thereof, for alleged misfeasancw in paying dividends out of capital.
The facts were, that a part of the subscribed capital of the conmpany
had been lest, and subsequently the company mindo profits, and
the directors set off the losses against a subsequent appreciation
of the comipany's assets ascertained by valuation made by two of
their number who were not expert valuers, and approvcd by the

r comipany in general meeting and paid dividends out of subsequent
net profits without any further provision for replacing the losses.
Depreciation of buildings and plant had been chargcd to revenue
accoutit to an amountexceeding the losses. Petersn, J.,who tried
the action, lieldthat for the purpose of de' ermining %whethcr or not
the dividends %vere paid out of capital the suins chai'ged for depreci-
ation could 1)e written back to capital, and that the valuation being
bolia fide and approved by the general mneeting the appreciation in
value of the assets could properly be set off against the lusses, and
that tliere was no objection in law to sucl a revaluation or to sucli
treatinent of the apureciation in the value ascertained thereby;
MId he also held thaï, even if suchi revaluation werc inadmissible
the divîdends ire in +hie cirruinstances not paid out of capital
lbut out of cui.-uit proÊts, and wit.h t bis conclusion the Court
Of Appeal (Eady, Wvigoand Scruttin, L.JJ.) agreed.
Eady, L.J., in his judgnient, defines what is mneant by fixed and
tioating capital. The former he defines as thc assets which the
cum11pany' rctain,; and on which capital has heen extended, and
wluhichI asset s cit bier themnselves produce increase independento.f any
ftiri er action, or are madle use of to produce incunie, Tie floating
OV circulat.ing capital is that portion of the subscribed capital which
is intended to be ubed by biag temporarily parted with and circu-
Lated in business in the formi of using goods or other assetswhich,
or the p"ocecds uf which, arc int.etded to retî,rn t ie companý
Nvitl an increment and so to be used again and again in like manner,
and always return with accretion. Where circulating capital is
expen(le( in buying gouds to be sold at. a profit, or in buying raw
nmtiieriais froïn which goods are manufactured and sold at a profit,
the tinount of capital so expcnded must be dcducted fromn the
receipts before any profit can be asccrtained. It inay also be
noted that the Court also holds that the Companies Act dues not,
nor does the general law, vrohibit à company froin distributîng
the clear net profits of ifs. trading in any year unless its paid-upJ
capital is intact, or until it has first made goud aIl trading losses
ineurred in previ-1 us years.


