
__ Reports and Notes of Cases. 325

the forrn prescribed in the Act, and having been issued by competent

au1thority, the officer executing the order of the magistrate could justify under

't "Otwithstandjng it had been quashed.

,.Hlalso, that the officer having been no party to the proceediflgs in
'the warrant was quashed, and the judgrnent therein not beirig a judg-

M~ent in rem, but inter partes only, he was not estopped thereby fromn settiflg
Up the warrant as a justification.

Appeai allowed with costs.
Orde, for the appella.nt.
Z? scoe, for the respondent.

Nova Scotia.] [March 24.

KIRK -7'. CHISHOLM.
f4v1'11etor bene/i of credlitors-PreIere/ZcesR.S.N.S. -f ser. C. 92, SS.

41 5, IO-Ghat/el ;norigage-Statute of Eliz.
Though an assignment contains preferences in favor of certain creditors,

Yet if it includes, subject to sucli preferences, a trust in favor of Al the
assignors ci'editors, i s "an assignment for the general benefit of creditors,"
Linder sec. 10 of the Nova Scotia Bis of Sale Act (R.S.N.S. 5 ser. c. 92,) and

does not require an affidavit of bona fides. Durkee v. Fin/t, 19 N.S. Rep.
487, approved and followed. Archibaldv. Hue5ley, 18 S.C.R. 11i6, djstinguished.

Aý Provision in an assignment for the secu'ri'ty and indemnity of makers
and indorsers of paper, for accommodation of the debtor, not due does not

'lke it a chattel. mortgage under sec. 5 of the Act, the property not being
redeernale and the assignor retaining no interest in it.

deaAn assignnent is void under the statute of Eliz. as tending to hinder or
daY creditors if it gives a first preference to a firrn of which the assigflee i5

a nernber, and provides for ailowance of interest on the dlaim of said firm

Uritil Paid, and the assignor is perrnitted to continue in the same possession

and control of the business as he had previously had.

shlA Provision that 'lthe assignee shall only be liable for such rnoneys as

1ha corne into his hands as such assignee, unless there be gross neghigence
'Ir fraud on his part," will also avoid the assignment under the statute of Eliz.

Aýuthority to the assignee not only to prefer parties to accommodation
Pape,., but also to pay ail " costs, charges and expenses to arise in conse-

(luence 1) of such paper, is a b)adge of fraud.
Appeal dismnissed with costs.
AIellish, for the appellant.
GregorY, for the respondent.

rneEdward Island.] GRINV XN.[Feb. 27.

e'flCZPaZ and sure/y-Gi7'ing tline Io prîncîtal- Reservation of rtghts

ag'st rety.
(2orînan, as surety for his brother, was a joint maker with hifn of a

fln'sor ote which was dishonored. The bank holding the note accepted


