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The defendant and several others having claimed that sme right of corn-

mon aver lot 35 bail been conferred upon thern by Lord Selkirk conveyed it,I
lu t872, to certain trustees., of whorn the defendant was one, f<cr the purpose of
having it divided into, town lots and soIti fo: their benefit. The trustees t 'hen

employed a murveor, who miade a subdivision plan of a portion of the corn-
mon, qfter which the. trustees madie what they considered to b. atn equitable

distribution of the. lots on the. plan to which the intererted parties agreed. T he 'z
trustees then executed deetis in favour of some of those parties, saiti lot Hs1

together with the adjoining lot A, being, with other property, conveyed te the

defendant. 14e admitted the conveyance by hlmi to Clarke of lot H, but denied

that the purchase rnoney had been paid in full,
Subsequently, MicPhillips, another surveyor, made a subdivision plan cov-

ering the. saine territory, in which, as the le.arned judge founti, lot A was given
a wider frontage, overiappirig about 43 feet Of lot H, according te Sinclair's

survey. Atter this the defendant made an application personally at Ottawa for
patent for lot A, according te Meilhillips' stirvey, basing his claira on the i

trustees' cenveyance te himself. The arrangement entered into by the trustees

was recognizei !)y the Department et the Interior, andi a patent %vas issueti in

1883 accordingly.
The. plaintiff hiat ne notice or ktnoaledge ut the application for it. it re

cited tht'.t the lands therein described were Dominion lands., that the defenti-

ant hati applied for a grant thereof, that his dlaimi had been duly investigated,

and he had been tounti duly entitleti thereto. It granted lot A, as shown on

NIcPhillips' plan, without further defining its bouadaries and size.

The defendant dîsputeti the ;-'aintiffs right te an>' relief in equity, and, in

addition, set up that he hati been ti possession of the 43 feet in dispute fer over .*

ten years, but thus wvas found against hum on the eviclence.

The defendant's deeti te Clarke was miade before May [4th, 1875, when

the first statute cf Manitoba relating te short forins iit indentures was passed.

[t purported te be iinade in pur3uance et the Act respecting Short Foris ef

Cenveyances, anti was othervise in the fermi in the first sciiedule te The

Short Forins Act, neix R.S.M., c. 141, with the covenants in colunin 1, but

contained ne recitRls.
It was assumeti upon the hearing, though nnt expressly adjttib i

counsel fer the defendant, that the effect et the deed, tinder section 2 of the.

Act, was te make th'e deednscovenants equivalent ie those in the second;4

column of th~e first sciiedule te that Act, andi the plaintiff's courisel contended

that ihis worked an estoppel against the defendant.

in view of the date of the instrument. it did net cerne within The Estoppel

Act, R.S.M., C. 52.
Held,' (i) l'bat a defendant la net estopped by his mnere grant frein set.

ting up a titie subsequently acquireti, at least wçhei it dees flot appear that lie

had ne titie at ail at the tune et his grant.
Doed. Oliver v. Poweil, i A. & E. 5 31 ;:g'4/ <. /ePflPYs v- Bu9cknIell, 2 13-

& Ad. 278&
2)~ That, in the. absence et [egistation, cevenlants do net estop : lleath v.

Crgalock, L. k. te Ch. 22 General Flne, etc., ~Co,. v. Liberalor Socigy

ici Ch. 15.


