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tinte during office houre before the sitting o! the Cou:-t the

aioatclaimed, with costs, and thereulton demand audJe
ceive the prumissory note on whicha tho suit is brougit-
înay caîl ut theo Cierk*s office, tender the amant -if chuisit and
costs, anda dewaud bais note. If laowever Lte Clerk, %vlan lias
narted %vit the note, la raatne.r abuse stated, cannot gie tir
ige saine ta the Defendant, such ilcibodant uaav refit-e tu leave
tihe nîoney %viti the Clark unles the noîte ii delivered, aitd
th ereby place the Cberk ini a very strange position. Should

1the Clerk carry that suit ta .Judgoîeut, by which additional
costs are unneces8arily caused, anda the facta o." the case be
presented ta the Judge, there le no daubt the Clerk wauld bc
censured, and probatly the additianal caste ha disallowed.
AndI if afterwarde tbe Defendant should net at all pay the
dlaim, anmd an execution ho returned ««Nulla Bona," the Plain-
tifr might hring an action for damages against thea Clerk.

The otherrea@un le, that the practice is connected with danger
whereby the Clerk'à respousibiliîy Io unuecesarily increaded.
The Clerk inta Whose custody the several prumissory notes
or other papers have heen given for suit and for sale keeping,
voluntarily and witbout authority parts witb thin hy aunex-
in!; tlern ta the sommtons for service. By ibis niethud a pro-
nisory note niay puss ilirougli several Pogt Offices hefore it
reaches tie Bait11f wlio is tu serve tihe eutramons, the note i8
exposedl ta the danger of being bl,8 and titis at the risk ut' te
Clerk, irbo received àt frot the Plaiutit?; or if Uthe Iiahf wo
lias ofici ta travel thruughbhackwoods and reute settlenuenté,
ashere li ecau hardly tiud a bcd tu slcep ln ovcr taiglit, tibuuld
happen ta lose nny o! atuel notes, or bave bais puck t i>ouk witla
te tiniîunses tolen froni bina, it uiight becoute a question

wirbtl ker a Bailif ean he mande iespuntsible for the lots of a
prornissory note wied wous annexcd ta a sumnmons, or only for
suca uiarers wiih lie is rcqircd ta receive if handed tu bina.
A lailiifis obligcd tA) receivo the sununiilh a ctiliy o! the
accounit, deuîard or <'hlain ansiemed, antl likcwise the copy
sutaiiions ta ho terved, iritit -a like copy of accouant, deniand-or
claini annczed and to tuake lais return thercto in due time. If
ha elfects a service, rcturns the sommons, inakes affidstvit aof
service in due Liane, lie lias perfornied lais duty a far as the
Division Court Acta and Ruies require hinu to lu ; even if it
ehoulaI lappcn tait thte proniissory note whli te Clerk lîad
annesed ta the statemeut of clalt ho missing.

And la a case where a Ilauiif hecomnes a defaulter, negleets
his bus;iness, maikes no reLut-n ait ail, but witltholds ai paipers
han ded ta hini, iL le more titan probable that if legal proced-
inge were instituted against sueh Bailiff and hie sureties for
the recovery o! the value of certain praniissory notes which the
Clerk bas annexed ta Lue sumnes that were baîîded ta such
Bailiff fur service, that the sureties irould defend the suit on
the pies, that the>' are neL respousible for anp a'lher actao athei
Baulîff tîau tiacie wbicb lie la required ta pet-fot-m by vit-tue
of lais office as sucla Bailiff, and tîjat te aafe keeping of pr-
misant-y notes la mot bais duLy. except under the G4tb, 89th aud
90th sections af the Division Courts Acta of 1850, but which do
not apply ta titis case.

But ev.a supposing a Ilailiff could ho made reaponsible for
auch pramissory notes so hazaded ta hin,-would iL ho
p rudent ta mubjeet hlmi ta such unmecessary responsibility,
,hlien general ho has no aLlier plan for their ae keeping
than bis rocket antd irere hoe sa frequeutly la exposcd in lais
travels?

It May naL here beout ù., place ta atato Lwa instances which
occurred iu this D)ivision about ton pears &go.

The twa Dailiffs wha ait that trne were appointed for this
Division hecanie ai unsteady habits anda in consequence thereof
vere disuîissed; since which Urne I have only land one, but a
inodel BtiliÎY. The onc of the two BaiIils, wltile out la the
country scrving summnoîtes lîad ta stay over niglît la a tavcrn,
where lie got drank anmd wus robhed ai his pocket book witb
the suutmonses and executians in IL; Lte other Bailiffgot s0

carelcss that ho made no retura at ail, and had elther niiilaid
or lest the greator portion of the summonscs and executions.
t7pon a consultation which 1 lîad vvitli the Judge onthecsub-
ject it was deemcd a.Ivisabio to issue new suinnmionses and
exeutiong, aud hand tbemi to the new Bauiif with instructions
flot to levy Nvhetre hie fuad prou! that the former Baitiff lîid,
rccived paymnt. 1 fund sin diffleulty in i4suiflg 30w sUati-
moti@em, silice 1 liad aIl the original notes in my possession,
of the book accounts 1 ubtained new copies frout the Plaintiffs,
and in a short time the mattere were arranged. The pocket
book of the fir8t mcntioned Bailiffwaa howýever found orne
daya afterwards, minus the*money which badl been in it, and
tbe papere were handed to me; the thievea probably on find-
ing that there wais no value in the papera, had tbrown thent
away, in consequence whereof they were subsequently found ;
but if the proniissory notes had been attached ta the sout-
monses 1. 'cry much duubt, whether I ever ettould have seen
tictai agiait.

If, gentlemen, these remarks 8hould operate as a caution ta
those Clerks who arc in tise habit of annexing pronîissory
notes ta suinmonsea hefure tiîey hand them ta t te Bailiff or
transmit themt fur service, the objeet of the wrlter wilI ho
acmplished, who begs to rernain,

flespcctfolly yours,
Urro ICaorz.

[Our correspond1ent, Mr. Rlotz, usually ghcs a fair statement
of the argunicuts 'wlîch bicar pro. anud cont. on the questin
%bout which>l he happen't ta write but in tige present instance ho
has nat done so, and probably because the anatter dues not ad-
luit ofdiscussion. There cati bcene doubt as ta the correctntess
of hais view of tige subject, aud wc eau hardi>' imiagine on ishat
grouanrs an>' Cierk could justify ta himself 8uch a rctice.as
tuai af parting îvith the evidences a! debt left in lais eustady.
It might possibiy be uarged ti - t defendants sometinues pay the
cluigan ut tiieni ta the -à Jfon lus serving Lte suinisians,
and that in case of its hein.- on a note, the party would have
a righit ta rcquire ta hava it handed over ta faim, but nur Uns-
wer ta this, in which we p rather forther than NIr. Klotz, is
that ie considera Cîerkus notjustiflcd in parting with a nate
left withbim for collection, to any ana withlout an order iront
the Judge. When a note le paid b y tho nuaker. its possession
caunot be any abject ta hlm, and it shaulaI, iu aur opinion,
propcrly rernain in Court with the papers, ln the cause whero
it would alwrays lie fuund ahould an y ane 'wash to inspect it, or
sbould auy question respecting iL afterwards arise. fpaidby
an endor8er ho has a rlght to get iL ns the priase endorser (if
any) or the maker ilihle ta lmn but ajudge's order abo)ulaI in
every instance ho required befora the Clerk parts with iL, as it
la no part of hie duty te investigate the righit of a party app>'-
ing, which in fact would bie ansurning the office of the Judge.
And it would lie bighly necessary for the preventian af fraud,
that a clear right ta the possession of any record of the
Court or amy document in the passealon of te Cîerk, should
first ho sheira before iL in parted with.-Ens. L. J.]

1, &se F4dory of Mse Lawe Journal-
Milton, l3th Nov., 1&858.

GENTE.susEs :-In looking oirer, frota time ta tirne, pour own
rernarka and instructions, with answeri; to questions of intel-
gent carrespondents, on the subjeet of Division Court practice,
Imuât acknwledRe that 1 amn indebted for soma valuablo

inf'ormation, aud 1 hopo ta acquire furtlier light frot yaur
colunins, an maLters which stili seent ta ho, te soma extent
open questions.

Encouraged b>' the kLin. raatner la 'whch yau rectiço
rernark,, aud the illingneas yon ovince ta afford information,
I uam induced ta trouble7you with the fullowing rernarks and
questions-arising frot the practice o! a anuali Division
during four years.
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