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Dumpor’S GANE,

pany of a chiange of ownership, was held
binding, after one assent to such a change
had been given. There was, however, 10
.soundness in the distinetion attempted
between real and personal contracts, and
‘the ground taken, in fact controverted
“the rule of the case referred to. A like
dictum occurred in McQlynn v. Mouvre ;*
but the single point decided in that case
was, that acceptance of rent after the
sstructure is completed waives defects in
performance of a contract to build.
Dougherty v. Matthewst at first sight,
seems more in point; a promise by an
assignee of a lease, conditioned against
the lessee’s assigning, to pay the lessor
for his permission to assign being held
nudum pactum. DBut the decision did
not.go on the dispensation of the con-
dition by one assignment; but on the
ground that the lease mnot being under
sseal and the condition in terms applying
«only to the lessee and not mentioning
assignees, its obligation was personal to
the lessee and could not bind assigns.
"The court say : “ The lease is not stated
to be ander seal, and therefore the case
~does not come within the doctrine of
.covenants running with theland.” ¢ The
plaintiff proceeds on the assumption that
~the assignee could not himself assign the
lease without the consent of the lessor;
but it is not made to appear by anything
contained in the petition that such con-
wsent was at all necessary,” &e. This is
-exactly the anonymous case n Dyerf
hereinbefore referred to, and is undoubt-
-edly sound.

A case occurs in the early Califgrnia
reports,§ whose looseness seems to accord
with the generally unsettled state of
-things in that region at that day. Tt is
held that a “covenant™ [sic] against as-
signing without license is discharged
by one aunthorized transfer.  Dumpor’s
LQase is referred to, from which we
may perhaps infer that there was a con-
«dition as well as a covenant here. The
«court, however, repeated that the *cov-
«enant” was discharged and add : “TItis
questionable whether in any case such a
«wcovenant would be enforced to produce a
-forfeiture, It isin restraint of alienation,

~have arisen twice.

and therefore against the policy of the
law.” . We do not know that much com-
ment is necessary upon the opinion of a
court that was ignorant that it is only con-
ditions upon grants in fes that arc so
void.* DBut as assigns do not appear to
have been mentioned in this condition,
the decision stands well enough on the
same ground as the preceding ome,
though not adverted to by the court.

In Virginia the point has been referred
to in one well-considered case.t It was
held here that one underletting was
waived by the receipt of rent subsequent-
ly accruing ; and the case in fact was the
same as Doe v. Bliss,{ which was held to
be conclusive.  Dumpor's Cuse was re-
ferred to and distinguished, and did not
even receive the qualified approval which -
it has at times had.

In Pennsylvania the point seems to
In the first case§
the facts are quite complicated ; but, so
far as they relate to our present inquiry,
seem to be that the plaintiff, then hold-

_ing a leasehold interest in certain mills,

transferred this to the defendant, on the
agreement that he was to receive advances -
from the latter, who was also, as well as
plaintitf, to give his personal services in
working the mills, and neither was at
liberty to assign without permission.
There was no mention of assigns of either
party. The defendant, with the plain-
tiff’'s assent, was discharged from his
undertaking, and another person substitu-
ted. But he desiring subsequently to
withdraw, the defendant sold out to a
new party, and it was claimed that this
was a forfeiture of his interest. The court,
indeed, held otherwise as a matter of
strict law, but gave relief in equity by
decreeing a reconveyance. It is remarked
incidentally, that a condition once dis-
pensed with is wholly gone. It may be
conceded that this was so in this case, as
the condition was personal-to the grantee,
and had been expressly released. [t was
not the case of a mere license, but of an
entire substitution and discharge. DBut,
apart from this consideration, the con-
dition cculd not apply beyond the first
alienation, as & did not run beyond the
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