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with a rcference to the Master. The Master
mnade A. S. a party ta the suit in his office,
and A. S. petitioned ta have the Masteres order
set aside.

He'l, following MeVean v. T;ffin, 13 A. R.,
that the mortgage was net a subsequent, but
a prier mortgage as regarded the plaintifi's
lien, and that the Master sheuld not have
added A. S. the mortgagee, as a party.

Fie4t, and W M. Dtrnglezs, for the peti-
tioner.

S/iep/ey and E. O'Connor, for the plaintiff.

Boyd, C.] [Feb. 14.
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in the evidence, one injury could be dis.
crirninated from the other, it was competent t(>
recover under both heads.

iel/d, aiso, tliat evidetice might be recei%-ed
of the present value of th,- property, with a
view ta throw light on the prospective capa.
bilities of the land at the date of the trespass,
but flot te fori a basis for compensation on
its present value. The evidence must bc used
ta aid in fixing compensation for the detri.
ment sustained at the date of the perpetration
of the wrong, having regard ta the then present
and the potential value of the property.

Ctsssels, Q.C., and Il. Cassels, for the plain.
tiffs.

Os/er, Q. C., and/. . Afacdanald, Q. C,, for
the defendants.

Robertson, J.] [Feb. 24.

Re FRAGNOR ANT) KEITH.

Vetdor and Purchiaser A ct-R. S. 0. c. ic9
(1887)-lil-Devise-Estale /ii/ed "M
hÉir: bitt not la a:ssgns "-Fee .rim0/e.

A devise in a will wvorded as follows, 111 also
will and bequeath ta my daughter, L. A., the
land and premises on which she now lives, and
being ail the land in said lorality now owiied
by nie, ta lier and her heirs, but not ta thecir
assigns.1" L. A. married, and had issue. In
an application under the Vendor and Pur-
chaser Act,

Held, that she took an estate in fee simple.
D. A. G/iers, for vendor.
E. H. Britton, for purchaser.

Robertson, J.] S[Feb. 24.

WZÎ1r et al v. PAP KDA.aet a.

D.în :-, ,:ru> ô-Evd!~nee-Injury ta
lan 1-njurY ta bus;*ngss-Praçêbective valuie
af/anti.

The defendants having buiît a subway in
front o'th c plaintifrs property, and in so doing
lowered the highway so as ta cut off the access
thereto, which was previously enjoyed, and
ser[21;ly injure the sam2, undar the circun-
stances set out in 7 O. R. 270, 8 O. R. 59, 12
0. R. 393, 12 S. C. R. 25o, and 12 App. Cas. 6o2,
it wai referred to an official referec ta take an
account or the damage, if any, sustained by
the plaintiffs by reason of the wrongf'ul acts of
the derendants, and ta fix the compensation
proper ta be paid in respect thereof. On such
reference the refèee ruled (t) that the measure
of damages was the difference ini value of the
property before and after the ronstruction, with
interest added ; (2) that the prospective capa-
bilities, or value of the land, could flot be
taken into account, except se far as such eIe-
ments enter into the compýutation of the then
market value, or have regard ta what would
have been the present value of the property
had th.- subxvay nit been constructed; and (3)
that the plciintiffs were not entitled te special
damages for injury ta their business. On an
appeal from this ruling, it was

.ze/ti, that the corporation were hiable as
wrong-doers, who were not proteeted from
tht consequences of their tort by any statutory
provision, and they sh)uld make good aIl
danviges sustained for which an action wouldi
lie for their unauthorised act, such damages
being of a two.fold character, involving injury
to thse plaintiff's land and to his business. If,

214 AprUl 16, teeg,

Re COLLITON V. L&NDERGAN.

Will-,Devisg-Restraint an aliepatian-Es-
laie tati.

A testator by his will provides as follows.
111 leave and bequeath ta my lawful wedded
wife, M. E., aIl my personal property, as aise
the sole control and management of My real
estate . . . Said estate being coniposed

1 Itave and bequeath the aforesaid
estate to my son, J. C., alter my wife's death

...and the said estate is net ta be sol4
or mortgaged by my ston, J. C., but is to, belo1ig
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