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~by virtuie of the contraet, and were nut "Icadis" within the
mning of the Act. AssuMi"ng- that such an agrecnwent was
ipetent, thie first question was, whether the liability iii respect
he stock brought the case 'within the prohibition of the statute
znada Companies Act, secs. 65, 66s) against the transfer of
ýk upon which a cail is in arrear.
Reference to Re Peterborough Cold Storage ('o. (1907), 14
Jl. 475; Halsbury's Laws of England, vol. 5, para. 268;
i. 58 and 59 of the Canada Companies Act; Croskey v. Bank
Vales (1863), 4 <MiT. 314, 330, 3>31; Hubbersty v. Manchester
ffield and Lincolnshire R.W. (Co. (1867), 8 B. & S. 420, 421;
oeander v. Auitomatic Telephoite Co., [1900j 2 Ch. 56, 64.
The iearned .Judge concluded that the liability of Tudhope
n hia subseription was flot a liability for "ecal, " and that the
k held [)y himi Nvas not subject to eall.
rxe resolution of the 26th August purporting to niake a call
Id, accordingly, have no operation on Tudhope's stock; but,
he sec, ond place, it was not a valid cati, for it purported to be
ill upon the stock held by the direetors. The very essence

e all is thiat it should bear equally upon ail stock allotted.
oiuld not have been intended to be a cal], within the technical
miDg of the statute, so as to, prevent the transfer of Tudhope's
k, for it ,vas contemporaneous with the resolution permittîng
transi er.
rxere was nothing to prevent a novation, and it was clear
n the evidence that there was a novation-the cornpany>
ýpting Lindsay as transferee of the shares, and Lindsay
ipting Tudhop&ýs position as holder of the shares. The
,e continued to exist-they were not surrendered nor de-
yed, but transferred.
Even if there was not a novation, Tudhopc's lîability was not
tbat could be enforced a a eall; it could be enforced only

m action upon his promise to pay.
Reference to In re Iloylake R.W. Co., Ex p. Littiedale (1874),

9 Ch. 2-57, an authority binding upon the learned Judge,
to b. followed in preference to the dictumn of Duif, J., ini

th v.. (kw-Ganda MNinies.Limîted (1911), 44 Can. S.C.R. 621,
626.

ýo~r these reasons, Tudhope muast le considered flot liable as a
,ributory; and it was flot necessary to consider fully the other
itions argued.
N'bat had been said, applied wvith equal force Vo the case of

lhe appeais shouId be allowed, and the liquidator should pay
,ost, throughout.


