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aithougli the resuit is, the saine gave a different accounti On a

former occasion, f rom the one given at the trial of how the

sumn of $4,300, was arrived at. The plaintlif estinated de-

fendant's profit at $18,000. Il lie got hall of that, and Smnithi

and the plaintiff eacli quarter, plainiff thonuglt that would

lie fair. Plaintiff askeçl $4,500--but consented to take

$4,300-Smiith stated thab plaintif[ claimed that lie should

get 15%1o on Gladrnan'Ê $5,000 ............ 8 750 00

15%7 on Smitls $5,000 ........ ...... . .750 00

and 7%7 on $40,000 ................. ... 2,800 00

$4,300 (0

Mr. Smith's posi$ion vas apparently about the same as

plaintiff's--and vas entritled to soniething, if plaintift was,

but Smith lias not so far as appearfi insisted upon any pay-

ment by defendant. In dealing with the alleged agreement

o! lSth January, 1910, it is a strông point iii detendant'8

favour that there hiad lni fact beeni tlie agreement of lSth

Kovember, 1909, whicli purported to cover everytliing be-

tween plaintiff and de fend ant-athougli Gladmian thouglit

there was something unsettled whicli le Gladmn wished

cleared up. Lastly fliere vas the long silence of plaintiff

ini regard to tliis mnoney aithougli the plaintiff vas paying

money to defendant-and vas losinig divideinds on stocks to

vhich lie according to his contention, vas entitled. Against

the defendant is the fact-not denied by defendant, o! his

corduet wlien plaintiff made tiie demand for payxnent o! the

$4,300. Defendant did niot tlien as vigorously deny the

agreement as lie did in Court. lHe said lie did not reinemn-

ber. lie did not see bow it could be so large--he would look

int>, bis books, etc. 1 would suppose that suchi a demnaud, if

no agreemient ruade, would have been met by a prompt

deiial. Ail tlie conduet of eacl i ay lie consistent with con-

tract or no contract-and contraet or not is tlie question

for determnination.
Tiie omis of e.stablislinig this contract is upon the plain-

tiff. If there is any reasonable doult-that doulit must be

resolved iii favour of defandant. I arn not firee fromi doulit.

'No. doulit tlie defendant mnade a very large amiounit o! monay

out o! th... transactions and the plaintiff assisted the de-

fendant to rnake. It nay lie that tii. defeudant promtied to

psy out of these profits somiething that'would lie fair. It

i~h .tlat nlaintiff vas lulled into security aud silence


